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, [1.] Courts of Equity have jurisdiction to alter and reform written inmstru- 


jurisdiction which will always be cautiously exercised. The evidence to 
show a mistake in a written instrument, must be clear and strong, so as to 
establish the mistake, to the entire satisfaction of the Court. 


[2.] Where a bill was filed to correct and reform @ written agreement, sign. 
ed by the parties, on the ground that a material portion thereof was omit- 
] ted to have been inserted therein by mistake ; and it appeared on the trial, 
that the complainant knew at the time the written agreement was execut- 
ed, that the alleged omitted portion of the agreement Was not in it, but 
relied on the promise of one of the party’s attorneys to carry that part of 
the agreement into effect: Held, that it was not such a mistake in the 
written agreement, asa Court of Equity could corrode, .and specifically 
enforce it, when corrected. = 
[3.] Where a judgment was entered up against the oxeaiilie of an estate, so 
as to bind them personally, and afterwards an order was taken to amend and 
eis correct that judgment, so as to make it a lien 6m the estate of the deceased 
' ’ testator: Held, that the judgment as amended, could not relate back to 
the date of the first judgment, so as to create an incumbrance on the pro- 
perty of the testator, which had been purchased from his executors, inter- 
mediate the date of the original judgment and the amended judgment, 
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by a bona fide purchaser, for a valuable consideration, without notice: 
Held also, that a Court of Equity will not interfere to correcta mistake 
in a’written agreement, and then enforce a specific execution of it against 
a hona fide purchaser of property, who had no knowledge of such mistake. 


[4.]. When a complainant in a bill in Equity charges fraud and collusion, in 
the purchase of property, between the vendors and vendee thereof, and 
makes them defendants and seeks discovery and relief against them; the 
answer of the vendor is evidence for the vendee, who is a co-defendant, as 
against the complainant, so far as the same is responsive to the allegations 
contained in the complainant’s bill. 


In Equity, from Floyd Superior Court. ‘Tried before Judge 
J. H. Lumpxin.. August Term, 1852. 


‘In 1838, Marshall Ligon brought his action against Job 
Rogers and Zachariah B. Hargroves, for the loss of a negro 
man, a team of horses, and a wagon, alleged to have been lost 
by the sinking of a ferry-boat, belonging to the defendants. 
Before trial in this suit, the plaintiff died, and Robert Atkinson, 
his administrator, became a party. Hargroves also died, and 
James M. Spullock and Malinda Hargroves, his executors, 
were made parties in his stead. In 1840, a judgment for the 
plaintiff was rendered, from which- defendants appealed, and 
‘pending the appeal the following agreement was entered into 
between the parties: 


“‘ For the purpose of friendly adjusting and settling the above 
stated case, it is mutually “agreed by the parties, that the appeal 
be dismissed in this case, and in consideration of the adjust- 
ment of this case, the plaintiffs agree to credit the judgment 
entered in this case with the sum of seven hundred and sixty 
dollars, so as to make the judgment stand for the sum of fifteen 
hundred dollarstand the interest thereon only, and cost ; all above 
that amount and its interest, being hereby relinquished; and it 
is further agreed, that this agreement be entered on the Minutes 
of the Court. | (Signed,) : 

D. R. MITCHELL, Piffs. Atty. 
AKIN & WRIGHT, Defts. Attys. 
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In pursuance of this agreement the appeal was dismissed, and 
the judgment credited according to its terms. The judgment 
had been originally entered against Job Rogers “ and James M. 
Spullock, executors, and Malinda Hargroves, executrix, of Zach- 
ariah B. Hargroves, deceased;” but in 1843, was amended by 
order of the Court,-by adding, “to be levied on the lands and 
tenements, goods and chattels, which were of deceased,.in the 
hands of said exucutors, to be administered upon.” . 

Between the date of the judgment and this amendment, the 
executors of Hargroves, under the authority given by the will 
of their testator, had sold a large amount of land and_ negroes 
belonging to his estate, to William Solomons; and in 1844, 
Solomons obtained from the administrator of Ligon, a transfer 
of said judgment and fi. fas. and proceeded to levy the same on 
the property of Job Rogers. 

Whereupon Rogers filed his bill, setting forth the foregoing 
facts, charging that the fi. fa. had really been paid off 
by Solomons, to save the property which he had purchased from 
the estate of Hargroves, and ought to have been returned satis- 
fied ; and charging moreover, that a mistake existed in the 
written agreement above recited, between the parties to the orig- 
inal suit, in this, that it was a part of said agreement that 
the judgment should be paid by Hargroves, and that the plain- 
tiff was not to proceed against Rogers, until he had levied on 
property of Hargroves, or which had been Hargroves’, which 
Rogers might point out, and a trial had, if it should be claimed, 

And the bill prayed that the agreement be reformed, and that 
Solomons be perpetually enjoined from enforcing the fi. fa. 
against him. ‘To this bill the administrator of Ligon and the 
executors of Hargroves were made parties defendants with Sol- 
omons. 

The answers of. defendants denied that the fi. fa. had been 
paid off; denied the mistake in the agreement; and Solomons 
insisted that he had purchased the property of Hargroves, with- 
out knowledge of any lien of this judgment on said property, 
but insisted that no judgment against te estate of Hargroves 
existed at the time of said purchase. 
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On the trial of the cause, a great deal of testimony was ‘in- 
troduced, and many points of law decided; such of which only 
as are necessary to elucidate the decision of the Supreme Court, 
will be recited. 

It appeared from the testimony of Danie] R. Mitchell, that he 
was the attorney for Ligon in the original suit ; that negotiations 
for settlement were carried on for a long time; that they finally 
agreed on the terms of settlement, which were the same contained 
in the written agreement, except that it was a part of the under- 
standing that the. fi. fa. was not to be levied on property of Rogers, 
until alevy had been made on property of Hargroves, or which had 
been Hargroves’, such as Rogers might point out, and one trial was 
hadifclaimed. Witness:stated that he wrote the agreement himself; 
that owing to the crowd and noise of the Court House, where he 
wrote it, he left out this part by mistake ; that when he read over 
what he had written to the parties, Spullock and Rogers objected 
that this clause was not in it; that Atkinson objected to putting 
it in, but afterwards withdrew his objection. Witness then said, 
that as the agreement .was written, it was not worth while to 
write it over, for.that.he, as attorney, would have the direction 
of the fi. fa. and would see that that part of the agreement was 
carried out ; to which Rogers and the rest agreed, and. the pa- 
per was signed as it stood; the parties being aware that the 

+ clause in question was not in it. 

There was no conflicting testimony as to the agreement. 

The defendant’s counsel requested the Court to charge the 
Jury, among other things, that if Rogers knew, when the coun- 
sel for defendants in the original action signed the agreement, 
that the part of it which he says was left out by mistake, was 
not in it, then the contract of settlement cannot be altered or 
reformed by adding the terms so left out; for all that was said 
at the time the agreement was entered into or before, is in the 
written agreement: and also, that if Solomons was a bona fide 
purceaser of. the property sought to be subjected to the 
execution, a Court of Equity will not lend its aid to Rogers to 
enforce judgment against the property, even if the Jury should 
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believe that Rogers sustained the relation of security to Har- 
groves. 

Both which charges the Court refused to give. 

The Court was further requested by defendant’s counsel, to 
charge, that if Spullock’s answer is evidence against Solomons, 
as to any matter or thing to which Solomons answers of his own 
knowledge, it would not have more eftect than the testimony of 
a single witness, and a decree could not be rendered upon the 
answer alone against Solomons, unless Spullock’s answer was 
supported by other evidence. In which the Court charged the 
Jury, that so far as Solomons was concerned, Spullock’s an- 
swer was not evidence at all. 

The Jury rendered a decree for the complainant; upon 
which the defendant, having first moved for a new trial, which 
was overruled, took exceptions to the rulings of the Court on 
the grounds takén, ~— | 


McDonatp, for plaintiffs in error. | 
W. H. Unperwoop, for defendant. 
By the Court—Wanryer, J. delivering the opinion. 


The complainant filed his bill, to correct an alleged mistake 
in a written agreement, and also to enforce a specified execu- 
tion of the agreement when corrected and reformed. Thata 
Court of Equity has jurisdiction to correct mistakes in written 
contracts, has been solemnly adjudicated by this Court in the 
case now before us. It is a jurisdiction however, which will 
always be cautiously exercised. When the complainant asks 
the assistance of the Court, to correct an alleged mistake in a 
contract reduced to writing, by the insertion of any additional 
terms or stipulations, the foundation therefor should be clearly 
and distinctly stated in his bill ; that is to say, the complainant 
should clearly and distinctly state, what was the contract or 
agreement between the parties, and what part or portion thereof, 
was-omitted to be reduced to writing, so as to express the real 

















286 SUPREME COURT OF GEORGIA. 








Administrators of Ligon vs. Rogers. 





intention of the parties to the contract, when the same was finally 
concluded between them. 

[2.] When this case was before us on demurrer, we held, 
that the complainant had made by his bill, a prima, facie case, 
which would entitle him to relief. See Rodgers vs. Atkinson, 1 
Kelly, 12. On the final trial of the cause, the counsel for the 
defendants requested the Court to instruct the Jury, “that if 
Rogers, the complainant, knew, when the counsel for the defend- 
ant in the original action, Aiken and: Wright, signed the agree- 
ment, to wit: that part of it which he says was left out by mistake, 
was not in it, then the contract for settlement cannot be altered 
or reformed, by adding the terms so left out ; which instructions 
the Court refused to give, whereupon the defendant excepted. 

The principal witness for the complainant, Daniel R. Mitch- 
ell, Esq. states, that “he drew the insturment signed by himself 
as plaintiff’s attorney, and Aiken and Wright,’ as defendant’s 
attorneys. The instrument contains the terms of the agreement, 
with this exception ; that Job Rogers was to have the right to 
point out property to be levied on, belonging to the estate of 
Hargroves, or such as was subject to the ff. fa. and one fair trial 
was to be had, to subject the property levied on, if it should be 
claimed, before the money was to be made out of Rogers. 
Witness wrote the instrument in the hurry of business, and omit- 
ted to put the above in it, through mistake. Witness thinks he 
signed the instrument, and when he read it. over to Atkinson, 
Spullock and Rogers objected to the above provision not being 
in it, and Atkinson objected to its being put in it, on the ground 
that it might delay him too long in making the money. Wit- 
ness advised Atkinson to withdraw the objection, stating to him, 
that the delay might not be longer than the prosecution of the 
appeal. Atkinson withdrew his objection, and did agree to the 
item in relation to first levying on Hargroves’ property. Wit- 
ness then stated in the presence of Atkinson and Rogers, that as the 
instrument was.writien, it would not be worth while to write it over 
again, as he, witness, would have control of the execution, he would 
carry oul that part of the agreement, to which both parties assented. 
In the conversation on the subject, something was said about 
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William Solomons having property that was subject to the judg- 
ment; or in relation to levying on property which he had 
bought of the estate of Hargroves. Witness does not recollect 
by whom or what it was. Witness thinks he then gave the in- 
strument which he had signed, either to Rogers or Spullock, to 
carry to their attorneys for signature. When Rogers’ attorneys 
signed the agreement, Rogers knew that the item in relation to the 
levying on the property of the estate of Hargroves, was not in it. 
This witness further states, that he proceeded in good faith to 
carry out the omitted item in the agreement with Rogers, and 
would have done it, if Atkinson had not sold the ji. fa. to Solo- 
mons, and thereby prevented him. The testimony of Warren 
Aiken, Esqr. who was examined as a witness in’ the cause, 
shews that Mitchell, the attorney for the plaintiff, after he had 
signed the agreement, handed it to Rogers, to carry to the at- 
torneys of the defendants, for their signature thereto. He states 
that “when Job Rogers brought the written argeement, which 
is now sought to be reformed, to him to sign it as counsel-for 
the defendants, witness read the agreement, and refused to sign 
it, because he had received no authority from Spullock, who 
alone had employed him in the case. Rogers then took the 
agreement and left witness, and returned the next day with the 
written agreement, and brought a written order from Spullock, 
instructing witness to sign the agreement, which he then did, 
with the name of Aiken and. Wright, as attorneys for de- 
fendants. When Rogers first brought the written agreement to 
witness, it was then signed by Daniel R. Mitchell, as attorney 
for plaintiff.” Now the allegations in the complainant’s bill is, 
that so much of the agreement made between the parties, as re- 
lates to levying on the property of the estate of Hargroves, &c. 
was left out of the written instrument signed by the parties, by 
* gnistake. 'The charge of the Court to the Jury as requested, as- 
sumes the position, that if Rogers knew what was contained in the 
written agreement, at the time it was executed by the parties, then 
there was no mistake as to its terms and stipulations: but, on 
the contrary, contained just what the parties knew, and intended 
it should contain, at the time of its execution by them. The 
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general rule is, that the written instrument furnishes better evi- 
dence of the deliberate intention of the parties to it than any 
parol evidence can supply ; and_the general rule must prevail, 
unless the complainant can bring his case within some one of 
the exceptions to that general rule, by shewing by clear and 
satisfactory evidence, that either by accident, fraud, or mistake, 
the written itstrument does not contain and express what 
the parties intended it should contain and express, at the time of 
tts execution. | 

In Shellburne vs. Inchinquin, (1 Brown’s Ch. 347,) Lord Thur- 
low said, the evidence must be strong, irrefragible evidence. . By 
this, we understan that the evidence offered to establish the 
mistake, must not be equivocal, uncertain, contradictory, or 
doubtful, in its character. The evidence to shew a mistake in 
a written instrument, must be clear and strong, so as-to estab- 
lish the mistake to the entire satisfaction of the Court. - Gillespie 
vs. Moon, 2 Johns. Ch. Rep. 585. The question is not as to 
what passed in conversation between the parties before the 
agreement was reduced to writing, but the question is, whether 
the instrument of writing signed by the parties, contains all that 
they intended should be embraced in it, at the tume of tts execu- 
tion. Was any portion of the agreement between the parties 
left out or omitted by mistake, without their knowledge or consent? 
Ir Rogers knew what was the agreement between the parties, as 
he must be presumed to have done, and also knew at the time 
the agreement was executed, that the portion thereof relating 
to the levying the execution on Hargroves’ property, was not 
in it, how can it be said that he was mistaken as to what the 
written agreement contained? the more especially, as he had the 
written instrument in his possession, and carried it from Mitchell 
to Aiken for his signature, then to Spullock, and back again to 


Aiken. If the-alleged omitted portion of the agreement. was, 


left out of the written itstrument, at the time of its execution, 
with the knowledge and consent of Rogers, he relying on Mitchell 
to execute-the agreement, instead of having it incorporated in 
the written instrument, then, there is no mistake in the execution 
of the instrument, and a Court of Equity will not reform it ; 
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for the simple reason, that the written instrument is just what 
the complainant knew and intended it should be, at the time of 
as execution. 

That Rogers relied on Mitchell to have the propetty of Har- 
groves levied on, and therefore did not insist upon having that 
portion of the agreement incorporated in the written instrument, 
is quite probable ; and that the purchase and control of the exe- 
cution by Solomons, was an event which was not contemplated 
by him at that time, is also quite probable ; but it is all the re- 
sult of his own act, for Mitchell says, “ that, he stated in the pres- 
ence of Atkinson and Rogers, that as the instrument was written, 
it would not be worth while to write it over again, as he, witness, 
would have the control of the execution, he would carry out that 
part of the agreement, to which both parties assented.” The sum 
and substance of the whole matter is, that Rogers consented that 
that portion of the agreement, relating to the levying the execu- 
tion on Hargroves’ property might be left out of the written in- 
strument, and that he would rely on Mitchell to carry out that 
portion of the agreement, but has been disappointed and de- 
feated in his ¢alculations and. expectations, by the purchase and 
control of the execution by Solomons, an event which neither 
himself nor Mr. Mitchell probably contemplated at that time. 
Courts of Equity may compel parties to execute their agree- 
ments, but have no power to make agreements for them. Hunt 
vs. Rousmarner’s Administrator, 1 Peters’ Rep. 1. 

[3.] The instructions asked of the Court to the Jury, by 
the defendant’s counsel, ought, in our judgment, to have been 
given, in view of the evidence relating to this branch of the case. 
The defendant, Solomons, insists, in his answer, that he is a 
bona fide purchaser of the property, for a valuable considera- 
tion, which is now sought to be subjected to the execution 
against Rogers and the executors of Hargroves, and explicitly 
denies that he had any knowledge of the agreement, as alleged 
by complainant, at the time of his purchase thereof ; and also de- 
nies that there was any judgment against the legal representa- 
tives of Hargroves, which created a lien upon the property in 
question, at the time of his purchase, and denies all knowledge 
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of any such judgment; and alleges the same was not in existence 
at the tiine he purchased the property. . 

It appears from the record, that in October, 1840, a judgment 
was entered up against Job Rogers, Malinda Hargroves, execu- 
trix, and James Spullock, executor of Zachariah Hargroves, de- 
ceased, for $2260.00, in favor of the administrators of Ligon. 
By the subsequent agreement of the parties, the amount of this 
judgment was reduced to the sum of $1500.00. Execution 
issued on this judgment, which was held by the Superior Court 
to be illegal, on the ground that the judgment had not been en- 
tered up, so as to bind the goods and chattels of Hargroves, the 
testator. At October Term, 1843, of Floyd Superior Court, an 
order was taken to correct the judgment, reciting that the former 
judgment was erroneous!y entered up, in this, ‘that it does not 
recitethat the amount ofthe judgment shall be levied on thelands 
and tenements, goods and chattels, which were of deceased, in 
the hands of said executors to be administered.” The original 
judg oment was then ordered to be amended, and the ji. ./. to 
issue, in conformity to the amended judgment. 

Between the time of the entering the original sedis in 
October, 1840, and the correction of the judgment, in October, 
#843, the defendant, Solomons, became the purchaser of the 
property. In relation to this branch of the case, the Court, was 
requested by the counsel for the defendant, to charge the Jury, 
“that if Solomons was a bona fide purchaser of the property 
sought to be subjected to the execution, a Court of Equity will 
not lend its aid to Rogers, to enforce the judgment against the 
property, even if the Jury should believe that Rogers sustained 
the relation of security to Hargroves,” which charge the Court 
refused to give, but charged the Jury, “that iftthere was a sub- 
sisting judgment against the executors of Hargrove and Rogers, 
and Solomons had notice of the judgment, then the contract 
might be enforced, and that Solomons took the fi. fa. subject to 
all the equities between the. original parties, whether he-had 
actual notice or’not ;” to which charge, and refusal to charge, 
the counsel for defendant excepted. 

There is no doubt that Solomons, as the assignee of the exe- 
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cution, took it subject to any defence which might have been 
set up against the original plaintiffs, with or without notice, as 
was ruled in Colquilt vs. Bowen, 2 Kelly, 155. But that is not 
the question made by this record. The question made here is, 
whether the alleged agreement shall be reformed, and when 
reformed, specifically enforced against the property purchased 
by Solomons intermediate the entering up the first judgment in 
1840, which was held not to create a lien on the property of Har- 
groves, and the alteration and correction of that judgment in 1842, 
so as to make it operate as such a lien, ard bind the property of 
the estate of Hargroves. If,the record be true, there was no 
judgment in existence which created a lien on the property of 
Hargroves, at the time the defendant, Solomons, purchased it 
from his executors, under the power, of sale given in his will. 
But it is said, when the judgment was amended and corrected 
in 1843, such amendment and correction has relation back to 
the date of the original judgment, in 1840. However that 
might be, as between the original parties to the judgment, the 
intervening rights of a bona fide purchaser, without. notice, can- 
not be affected by it. ‘The defendant insists, that he is a bona 
Jide purchaser of the property of Hargroves, without any knowl- 
edge of such a judgment as is now attempted to be enforced 
against it. ‘The doctrine of relation is for the protection of right 
and justice, and is never allowed, to the injury of innocent third 
persons. Butler and Baker's case, 3 Coke, 35. Frost vs. Beek- 
man, 1 John. Ch. R. 297. It is a general principle of law, says 
Chancellor Kent, that in all cases where it becomes necessary 
for the purposes of justice, that the true time when any legal 
proceeding took place should be ascertained, the fiction of law 
introduced for the sake of justice, is not to prevail against the 
Jact. 4 Kent’s Com. 454. To allow the amended judgment of 
1843 to ‘relate back to 1840, so as to create an incumbrance on 
the property purchased by the defendant, from that time, when 
no such incumbrance in fact existed at the time of his pur- 
chase, would be a species. of injustice, which would naturally 
shock the conscience of every enlightened” judicial tribunal. 
Besides, it is a genera] rule, that a Court of Equity will not 
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interfere to grant relief against a bona fide purchaser for a valu- 
able consideration, without notice, on the ground of accident. 1 
Storys Eq. §108. Nor on the ground of mistake of law. Ibid, 


“= §139% Nor in cases of mistake in written instruments ; for in 


such cases the bona fide purchaser has at least an equal equity 
to the protection of the Court. Ibid, §165. 

In our judgment, the Court below erred, in refusing to give 
to the Jury the charge as requested, on this branch of the case. 
Boone vs: Chiles, 10 Peters? R. 210. Frost vs. Beekman, 1 John. 
Ch. Rep. 300. 

[4.] Another ground of error assigned .in- the record is, that 
the Court charged the Jury, “that so faras Solomons was con- 
: cerned, Spullock’s answer was not evidence at all.” 

; _The defendant, Solomons, purchased the property in contro- 
le from Spullock and Malinda Hargroves, the executor and 

exeoutrix of Zachariah Hargroves, deceased. The complain- 
Alleges that there was a fraudulent combination between 


‘Sa es Solomons and the executors, in the purchase and sale of this 
cies, i ak and that the same was not a fair and bona fide purchase 





ereof, on the part of Solomons, and calls upon the defendants 
to ahswer thatallegation. The question here is, not whether the 
answer of one co-defendant is evidence against another co-de- 
;. but the question is, whether the answer of one co-de- 
fendant i is evidence for another co-defendant, against the com- 
plainant, when the same is responsive to the allegations made by 
the complainant i in. his bill. In our judgment, the answer of 
yck was evidence for Solomons, his co-defendant, against 
the complainant, so far as the same was responsive to the allega- 
tions made in the bill, by the complainant. Thé complainant calls 
upon the defendants fora discovery in relation to a. transaction 
which he alleges was a fraud upon his rights; to'the..extent of 
his charges and allegations against them, they are bis own wit- 
nesses, and when they have answered, he cannot be_ per- 
mitted to say that their respective answers are not evidence, be- 
— same are unfavorable to him. . This*question. was 
col sidered 6 decided in a e al. vs. Holland et al. 6 
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On the argument, there were ‘hany other incidental points. rais- 
ed and discussed by the counsel for the plaintiffs in error, but: 
the view which we have taken of the main points in the case, 
renders it unnecessary for us {o express any opinion in regard * > 
to them. . 

Let the judgment of the Court below be reversed. 





No. 51.—Ettas Lone, plaintiff in exter, vs. THE Stare OF , 
Georgia, defendant. = 
e f: Kec 


oe 

[1.] Two distinct offences cannot ‘be joined in the same count, in en indie ; 
ment. 

[2.; The Penal Code of Georgia makes but one offence of robbery, soalee™ 
grades of that offence, to wa: robbery by force, and robbery by a . 
tion. Sys 

[8.] Different grades of the same offence, may be charged in the same count ; ae 
provided, in that count the offence is described in the language of the ; 
Code, or so plainly, that the Jury may easily understand the nature of the 
charge made ; and the Jury may find the defendant guilty, generally, amd 
in that event, the highest penalty will be inflicted; or they may find him 
guilty of the lowest grade; and in that event, the lesser punishment. will 
be inflicted. 

[4.] It is the duty of a private person, who is present when a felony is cdm- 
mitted, to apprehend the felon, with a view to take him before a ‘Magis. 
trate; and, after a felony is conimitted, amy private person may arrest 
the felon with the same view, upon reasonable and probable ground of 
suspicion of his guilt. 

[5.] The criterion which distinguishes robbery from larceny, is the violencé, 
actual or-constructive, which precedes the taking. There can be no robbe- | 
ry without violence, and no larceny with it. 

[6.] Threats of a prosecution constitute constructive violence, so as to™ 
make the offence robbery in only one instance, to wit: acharge of amun- — 
natural crime, and in that case, it is thé same, whether the person b: ed Bin 
be innocent or guilty of the crime. tas 

(7.] If, however, threats to prosecute for any other crime, are % 
with force, actual or constructive, the offence is robbery, whether the par: 
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warrant, arrest the offender and receive money or property without vio- 
lence, actual or constructive, under an agreement not to prosecute, that is 
not robbery: So, also, ifa person. bona fide, believing that prgperty, in the 
personal possession of another, belongs to him, take that property, and 
no more, away from him by menaces or violence, it is not robbery. 


19.] Actual force, in our definition of robbery, implies personal violence. 
If theré is any injury done to the person, ‘or if there is a struggle to retain 
possession « of the property, before it is taken, ‘it is the force of our Penal 
_Code. 

ho] Intimidation, in our Code, is the same Ww senting in fear” at 

2 Common Law, and is constructive force, When a Party is put in fear of an 

to his person or his property, or to his character, by a charge of 

M ‘an anuatural crime, it is robbery by intimidation.) 

[11.] The taking must be against the’ will of the person robbed, and if the 
t delivery of the property seem to, be@eluntary, yet if from the facts and 
aE \ circumstances proven, it is from rea ei robbery. 

> «ke |{12.] If the transaction be attended with sudhsciretimstances of terror, such 

E. threatening, by word or gesture, as in common experience, are likely to 
| create an apprehension of danger, and to induce a man to part with his 

' property for the safety of his-person; he is put in fear of his person, and 
it is robbery. 


ee 







{ 413] Actual fear need not be'strictly and precisely proven, for the law in 
wai odium spoliatoris, will presume fear, when there appears to be just ground 
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siavith the assault, if there be actual force, or with the first impressions 
« Of fear, from threats or circumstances of terror; but if the property is de- 







tl ple is one tanngaction, and may be robbery. 
a #8 ((15.] The king must be \< 
@faébof robbery 


furandi, that is, with a purpose to steal ; 
proven, the animus furandi is inferred, from 





the appropriation of the property. 

[16.] The Court is not boutid to charge the Jury as @ principle of law, 
which, although a sound principle, does not grow 0 the case ; nor is 
it error to give in charge a request, in‘words different a those of the re- 
Sane if it be clearly and substantially charged ; nor + it indispensable 








“Un Nori is he bound to charge a mixed propaifitisichongh each part of 
it be true, if partis relevant to the case and part is irrelevant. 





ry = Long us. The Btate. 
¥ ty be guilty or not of thé crime eh cd upon him. The guilt of a party — 
accused, is ‘no « defence to an act of robbery. ‘ 
, a= {8.] If one, against whom a crime has been committed, with or without a 
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[18.] It is not error for the Court fofead a reqaell distinctly - the Jury, 
and to say to them. it is the law. 















[19.] This Court will not undertake to prescribe the manner of intercourse. 
between the Bench and the Bar, except when it affects the rights of parties. 

[20.] Counsel have the right to correct the misrepresentations of the evi- 
dence, made-by counsel in arguing to the Jury, and it is irregular for the 
Court to refuse to permit the correction to be made, by calling back the 
witness, if in Court, or by referring to the brief of the testimony required 
to be taken down in cases of felony. : 

[21.] In prosecutions for rgbbery, it is competent for the Perea robbed to 
prove that he was scared at the time of the robbery. 


Indictment for fobbery, i in Gwinnett Superior Court. Te 
before Judge Janis Jackson. March Term, 1852. a 3 te 





The Grand Jury of Gwinnett County found the allowing 
bill of indictment against -_o*? and others. 


Grorcia; GwinnET? Covnty. 

The Grand Jurors sworn, chosen and selected for the County 
of Gwinnett, to wit, &c. in the name and behalf of the citi- 
zens of Georgia, charge and accuse Jesse F. Dishough, Wil- 
liamson Cruse, Elias Long, Henry R. Swinford Sand Charles 
N. Johnson, of the County and State apse with ihe offence _ 
of robbery. 

F or, that the said Jesse F. Dishough, Williamson” Cru 







the ninth day of Guteber; in the year eighteen h ni 
fifty, with force and arms, in thef County aforesaid, ing 
one George Braswell, in the peac@gof God a 
then and there being, wrongfully, fi tly, feloniously and 
violently did make an assault ; and hie the said George Bras- 
well, in great’b ily fear and danger of his life, personal liberty 
and reputation, then and there, by force, intimidation, felonious- 
ly did put 5 Ro one: negro girl, Lucy, of the value of seven’ .» 





rad Beeveta of "4 . of the value of sixteen dollars, and, Bs 
bill of sale for said negro girl, Lucy, of the value of “seven _ 
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hundred dollars, of the goods and chattels of the said George » | % 
Braswell ; and from the person of the said George Braswell, by 
force and intimidation, wrongfully, fraudulently, feloniously, vio- 
lently, and without consent of the said George Braswell, did 
take and carry away, with intent to steal the same, contrary 
to the laws of said State, the good order, peace and dignity thereof. 


On this indictment, the defendant, Elias Long, was put upon 
his separate trial, and the following. ony was introduced 
for the State and the defendant, and the several points of law 
made and decided, as set forth. es 

George Braswell being sworn, said, that about the ninth day 
of October, in the year eighteen hundred and fifty, he was going 

* from his house, in this County, towards the house of Jesse F. Dish- 
ough, with his wagon, having onboard a pair of buggy wheels, 
which, according to promise, he was taking to Dishough; and i 
‘when he reached the woods beyond ClHarles N. Johnson’s 
house, his horses appeared frightened; and seeing something 
white out on one side of the road, he drove his horses‘out one & 
side of the road, and got down to see what it was. About this 
time, some person near him, said in a loud tone of voice—don’t 
shoot, boys, don’t shoot; at the same time some person came up be- 
hind him, and clasped him tight around the waist ; did not know who 
it was; Williamson Cruse came up and caught hold of him by the 
arm ; the person who first caught hold of him, who he ascertained to 





be prisoner, Long. Long said—God damn you,I have got ‘ 

you, and Lintend to send you to the penitentiary. Cruse said, ' 
= if you attempt to escape, will blow a ball through y you. Long é 

said, have you got any weapons? and then pines to exam- 

ine witness, and found no weapons upon him. itness then 

commenced telling them all about it; said he it Dishough 


was present, he wouldlet him go. Long said damn you, Ihave got 
- you, and I intend to send you to the penitentiary for stealing 
my buggy wheels. Witness again said if Dishough was 
+ there he would let me go. He promised me, if I would bring 
the wheels and: put them in the corner of his field, he would 
not prosecute me. About this time, Charles N. Johnson came 


at 
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up, and witness appealed to Johnson ; began to tell him all about 
it; and said if Dishough was here all would be right. Johnson 
then said he would go and see Dishough, if witness wished. 
Johnson then left, and after being gone some little time, John- 
son and Dishough came, and about the same time, Henry R. 
Swinford came. While Johnson was gone, Long said, God 
damn you, if you attempt to escape, I will kill you. I intend 
to send you to the penitentiary. When Dishough came back, 
witness appealed to ‘ifm, and stated over the agreement about 
returning the wheels. Dishough said, boys that’s night; said 
Long was.too hard.upon witness, and to let him go. Long 
said no, I will not; I have got him, and I intend to prosecute 
him. Witness then asked Dishough to beg Long for him.”*Phey 
then went off, and talked awhile, (Cruse having hold of him.;)? 
when they came back, Dishoughsaid, Lcannot-+de-anything with 
him ; it only makes him worse. Something was then said by 
some of the party, about making it up. Witness asked Long 


if he would take fifty dollars, and make it up? Long said he - 


would not make it up for all witness was worth, for he intended 
to send witness tothe penitentiary. Dishough then said to wit- 
ness, you had better make-it up. Johnson and Long went off, 
and talked awhile, and came back; when witness said to John- 
son, they have got me in a bad fix, and asked Johnson whatshe 
had better do? Johnson said he thought he had better pay Long 
something, and make it up. 

Witness again asked Long what he would take, and make it 
up? Long said he would not take a thousand dollars: Dish- 
ough and Johnson told: Long he was too hard on witness. Long 
said he had taken his advice once in a case, and had lost three 
hundred dollar and he would not settle it. Dishough persua- 
ded Long not © prosecute, and Long swore he would, and send 
him to the penitentiary. After some talk, Long said, what prop- 
‘erty have you got? Witness said—some land, some stock, ° 
his’ wagon and horses, and some corn and fodder. Long said 
hedid not want that; andasked witnessif he did not have a negro 
girl? Witness saidhe had ; but did not want to part with her, as he 
was a ruined man, and he wanted to take her away with him. 
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Long said, he did not want any of his property, and intended 
to prosecute him, and take him before a Justice of the Peace. 
After some consultation, witness offered him his negro: girl. 
Long said he would not take her. Witness then offered the 
girl and his wagon; then his blacksmith tools, in addition ; and 
then a load of corn. Long said, if you will make it five bar- 
rels, I will agree to it. Witness then agreed to it. After Dish- 
ough talked awhile; he said to Cruse and Long, who were 
holding witness, boys let him go; he woh’t run off; when they 
let him go; and Long said, if you attempt to ran, I will kill 
you. Something was said about a bill of sale for the negro, 
and Dishough went off, and came back witha bill of sale. 
Witness signed it, and agreed to give up his other property be- 
fore stated, and leave the country in a few days. 

Long said witness must leave the country and never conie back. 
And asked witness about the titles to his negro, and if there 
were any executions against them; said if there was any, and 
he lost the property, he would have witness if he was on land, 
or out of hell. Long said we had better go and get the prop- 
erty. Witness agreed to it. Long said, we had better go be- 
fore day, as you are a ruined man, and will have to leave the 
country; and when it gets out, your creditors will be on you. 

Long and Dishough then promised to aid him in getting off; 
and to get persons to come and buy him out. Dishough said 
he would take care of the wagon. It was then proposed to 
keep the whole matter a secret; to which witness agreed. 

And Dishough said he would put out the tracks in the road. 
It was then agreed that witness, Long and Cruse, should go to 





‘ witness’ house after the negro. About the time they were going to 


start, Johnson said he would give witness a way-bill to Florida, 
as he had to leave the country. 

Witness, Long and Cruse then went off together, on horse- 
back, each on his own horse ; witness being at liberty, went on 
to witness’ own house; got there about day. Witness, Long 
and Cruse went into the yard; his wife was not up. They 
then went into the kitchen. Witness delivered the negro girl. 
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Long took her up behind him and then went off.- Witness 
bought wheels of Bolls, all finished but boxing. 

Bolls left the country before October election, 1849. Dish- 
ough and Long bought his shop, and claimed it; were in 
possession, after Bolls left. Witness contended he had two titles 
to the wheels. Bolls gave them to his wife, one time when he 
came over and got him to go his security. Witness could not 
go his security ; went in to consult with his wife. Bolls said if 
she would let witness go his security, he. would give her a pair 
of buggy wheels. She agreed to it. Witness then went his 
security on a note for $100. Got up a fuss about its being forg- 
ed; and witness went over to see Bolls. Bolls agreed to settle 
it. Got Dishough to give him a note for $30.00; to give him a 
note on Todd, and the buggy wheels. Witness set the wheels 
aside by the bellows, in the shop. Negro girl was worth about 
$700 ; wagon was worth $15 or $20; corn was worth fifty-five 
cents a bushel. 

_ Cross-examined.—Was over at the shop on Tuesday evening, 
when it was found out that Bolls had run away. . Dishough, 
Long, old Mr. Shamble, old Mr. McGinnes and several others, 
were there; wheels were in the shop; witness waited till they all 
went to the house; took the wheels out; carried them about fifty 
yards into the woods, and set them up bya tree. It was about 
sun-down when he tcok them; no one was present when he 
took them; came early next morning, before breakfast, with a 
two-horse wagon, and took the wheels home; put them in his 
barn ; covered them with fodder ; kept them there secreted about 
a year; told Swinford he had the wheels; offered to sell them 
to Mr. Crowelljat the Stone Mountain. Never told any one 
else ; witness:never told Rans. B. Martin, two or three days af- 
ter this transaction, about one-half mile from witness’ house, 
that he went to the shop one night; saw Cruse and Bailiffs in 
the shop, with a light ; waited till the light went out, and they 
went off, and then went and took the wheels; carried them off 
about one hundred yards; hid them; went home, and got his 
lizzard, and carried them home before day; was out in the 
woods a little when he was arrested by Loug; Dishough. said 
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Long should not prosecute witness; witness signed the bill of 
sale ; Dishough wrote it; did not ask Cruse to go with him and. 
see the negro delivered; Dishough said he would fight for wit- 
ness, before he should give up more than the negro girl; did 
not ask Dishough to write the bill of sale; did. not go to his’ 
brother Harrison’s to tell him about it; did not tell any one about 
the transaction, till he saw Geo. R. Smith, at the Mountain ; 
did not ask Cruse to tell Bird Martin to come to his house. and 
buy his cotton, nor anything else; did not tell R. B. Martin, a 
day or two after the sale, that he had sclda negro girl to Long, 
and signed:a bill of sale, and that‘he hoped Long would be 
pleased with her; saw Martin that day; Cruse was with him ; 
supposed Cruse had told Martin all about it. 

From the beginning to the end of the transaction, none of 
the parties treated him ill-naturedly ; did not abuse or threaten 
him in any way, except to hold him, as before stated. Couch 
got the land; he (witness) threatened to prosecute him, and he 
gave him up his deeds; Dishough, Court before last, up strairs, 
in the‘Court House, had his knife out, and said, to witness : my life 
for yours, if you testify anything against me; threatened him 
also, in the grocery, in Lawrenceville. Witness told Musgrove, 
two days after the transaction, all about the difficulty, and their 
cheating him ; made a bill of sale to the negro to Musgrove; 
ante-dated it a month, so as to make it older than the one he 
had given to Long, so as to enable Musgrove to get the negro ; 
Couch got his cattle, and Bird Martin got his cotton; promised 
to pay him $3 per hundred for it; paid $3 for a part, and $2.50 - 
for the balance; never saw the negro afterward; Cruse got part 
of his corn and blacksmith tools; witness did not acknowledge 
the night of the difficulty, that he had stolen the wheels; does 
not recollect what he told R. M. Martin, Wednesday or Thurs- 
day after the difficulty. 

Witness’ testified, on the direct examination, that on the night 
of the difficulty, when Johnson camé up, Long said; who is that? 


‘Johnson spoke. Long said, it is well you spoke; if you had 


not, I would have shot you ; I thought it was some of Braswell’s 
friends coming to rescue him. State’s counsel asked witness 
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if he was not in great fear? Defendant objected. * Overruled. 
Witness answered, he was. 

William B. Brown, sworn, says : saw Cruse take off the corn, 
next day after the difficulty, and the smith tools; prosecutor 
came up, and said he wished he had left them till. he had shod 
his horses. About the 10th October, two years ago, Dishough 
bought the girl from Long; witnessed bill of sale from Long to 
Dishough for the girl. State’s counsel proposed to prove what 
Dishough had done with the girl; to which “defendant object- 
ed—overruled by the Court—and defendant excepted. 

Dishough carried off the girl about two hours afterwards, in a 
barouche ; part of the curtains were not down; went along the 
public road, in the day time. 

State’s counsel proposed to prove that Bolls was greatly in- 
debted ; to which, defendant’s counsel objected. The objection 
was overruled by the Court, to which defendant’s counsel except- 
ed. Bolls was a great deal in debt; thinks he was insolvent ; 
his property was seized, after he left, by his creditors; witness 
went with Cruse after the corn and smith tools. 

William Hazelrigs sworn, says: Mr- Long and Mr. Cruse came 
to the house of witness one night, to stay all night; Long said 
Braswell had stolen some wheels from him and Dishough ; and 
he came in and passed as the Sheriff of Paulding ; that he gota 
negro from Braswell, and had administered on him pretty well; 
got the negro to keep him (Long) from prosecuting Braswell for 
stealing the wheels. ‘Cruse got the corn, and Couch the land. 
This was a short time after the difficulty; Long had been re- 
moved from Gwinnett County about a year; lived in Paulding 
County ; Long kept the matter no secret. 

Joseph J. Turner sworn.—Saw Mr. Long and Cruse about 
the time of the difficulty, coming from towards Braswell’s 
and going towards Dishough’s, about day-light, one morning. 
Long had a negro girl behind. It was a public road. 


George Braswell re-introduced.—Long did not pay him any- — 4 


thing for the negro and other property ; did tell Robert Waters, 
about two weeks after the difficulty, he was not scared at the 
time he gave up the property; when Waters told him he ought 
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not to talk so; it would injure his case; he then said he was 
scared; went to Dishough’s house late one night, to make ar- 
rangements about taking back the wheels; asked Dishough if any 
one was near, that could hear them talk; Dishough said no; 
then promised. to bring the wheels, and put them over into’ Dish- 
ough’s field; Dishough agreed if he would, he would not 
prosecute him ; did not tell Elijah Sanders, by the side of the 
Court House, two Courts ago, he gave up part of the property 
to.get the advantage of Long. and Dishough; did not say to 
Berry Bagwell, he had got into a scrape, and wanted to leave 
the country, and get rid of his property ; never told Berry Bag- 
well, at Bagwell’s mother’s, a few days after the difficulty, that 
Bolls had given his wife a set of buggy wheels, and these he 
took for them. The reason he covered the wheels in the fodder 
was, that he feared they would be taken by executions against 
Bolls. 

C. H. Smith—Went to attach Boll’s goods afterhe run away : 
our firm had debts against him; Bolls was considered insolvent. 

George K. Smith—Solicitor General, proposed to prove how 
Braswell looked, three days after the difficulty, when Smith met 
him at the Mountain; objected to by defendant’s counsel ; over- 
ruled by the Court; anddefendant excepted. Braswell came to 
my house, early on Friday morning, bare-footed; looked very 
much fatigued ; looked as though he was expecting some one 
to come after him; was confused; looked like he was not in 
his right mind; thinks he has a frightened look to-day; Smith 
told prosecutor he ought not to run; that Long and Dishough | 
ought to be running; and for him to go back; to which defend- 
ant’s counsel excepted. 

Testimony of Defendant.—Berry E. Bagwell — Saw _prosecu- 
tor at his (witness’) mother’s, a few days after the difficulty ; 
prosecutor said he had got into a bad scrape, about some buggy 
wheels ; said Bolls had promised his wife some wheels; Bolls 
had some buggy wheels finished in his shop ; and he took these 
jn place of them. 

Rans. B. Martin—Braswell told witness, about half a mile 
from prosecutor’s house, two or three days after the difficulty, 
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that the night he took out the wheels, he saw Cruse and the 
bailiffs in the shop with a light; waited till the light went out 
and they went off; then went to the shop; took out the wheels; 
‘carried them off about one hundred yards into the woods; 
went home and got his lizzard, and took home the wheels on 
the lizzard, before day ; hid them in his barn, under the fodder ; 
and kept them-about a year. 

Witness went to Braswell’s house, morning after the difficul- 
ty ; Cruse and Swinford and Mrs. Braswell were. there measur- 
ing corn; Braswell was not there; started back to find him; 
Cruse went with him; met him about half a mile from the 
house; Braswell asked Cruse how Long was pleased with his 
negro; Cruse said very well; prosecutor said he hoped he 
would be pleased with her; heard nothing of any robbery, or 
any complaint; did not hear the bargain about the corn ; thinks 
prosecutor made the offer to sell; prosecutor said he gave two 
hundred dollars for his land; asked witness three hundred and 
fifty forit; witness bought his cotton; gave him three dollars per 
hundred for part and two dollars and fifty cents for part—that 
being damaged; Cruse bought his corn ; did not speak of Long’s 
getting the negro as a difficulty ; said he had done wrong in 
taking the wheels, and was sorry for it; witness had no 
interest or connexion withthe scrape about the negro; got no 
part of prosecutor’s property that he did not pay him for; nev- 
er heard anything of his being a person sent to buy prosecutor’s 
property until to-day. 

Did not take out proceedings against Dishough and Long’s 
property, bought of Bolls, because he thought they had a good 
title to it; thinks he did not tell Charles Smith and Oliver Strick- 
land, that it was a fraudulent concern. 

Elijah Sanders—Saw prosecutor near the Court Housh door, 
‘two Courts ago; said he had a case in Court against Dishough, 
Long and Cruse; asked him how it got up; he said it got up 
about some buggy wheels ; that he had given up part of his prop- 
erty to get the advantage of them. 

Charles N. Johnson—Was present when this prosecution 
commenced ; was recognized as a witness, on the part of the 
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State; when he.came to Court, he was told, by the Solicitor 
General, that his testimony went to clear others, and unless he 
could swear differently, he must put him in the bill of indict- 
ment, and he must run his chances with the rest; recollects © 
the night of the difficulty ; late at night, about.12 or 1 o’clock, 
heard a rattling of a wagon; got up and went out; saw a 
man passing by, with a two-horse wagon; went. back in the 
house, and kindled a light ; heard talking down at the end of 
the lane, three or four hundred yards from witness’ house ; got 
up and went\out;. went down there; when he got near, Long 
said to him—who’s that? witness answered ; Long said it’s well 
you spoke, or I would have shot you, for I thought you were 
some of Braswell’s friends, comimg to rescue him; Braswell 
then commenced telling the witness about the difficulty ; when 
he first went up, Braswell was offering Long fifty dollars to set- 
tle it; said he had brought them wheels, and that Dishough had 
promised not to prosecute him; Long insisted upon carrying 
him before a Justice of the Peace; said he would prosecute 
him, and carry him before Esquire Brooks ; refused to settle it; 
prosecutor said he wanted to settle it; proposed to witness to talk 
to Long, and beg for him; told prosecutor he had no influence 
with Long; that they had had a difficulty; witness told Long 


notto be so hard with him; Braswell then said Dishough had 


agreed te settle the matter, if he would bring the wheels; wit- 


ness proposed to go for Dishough, if it would be any satisfaction ; 


and he requested witness to go; witness went to, Dishough’s 
house and hailed; Dishough came out, and went with witness 
to them; prosecutor began to tell the difficulty, and Dishough 
said that was right, and told Long he ought notto prosecute him ; 
Long said he would, and intended to send him to the pen- 
itentiary ; Dishough then went off with Long andtalked awhile, 
and: came back, ..and said he could do nothing with him, and 
said they had better make it up; prosecutor then asked Long 
what he would take ; Long said he would not settle it for all 
prosecutor was worth: he intended to send him to the peniten- 
tiary ; prosecutor proposed to Long to give him some of his 
property ; Long said he didn’t want his property ; after talking 
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for some time, Long said to prosecutor, he wouldn’t settle it; 
prosecutor. and Long went off and talked awhile, and when they 
came back, prosecutor was offering him his negro girl, which 
Long refused to take; he then offered his wagon in addition, 
and his blacksmith tools, and then a load of corn also; Long 
said, if you will make it. five barrels, I will takeit; Dishough said 
‘he. would fight for prosecutor, before he should give any 
more than the negro; prosecutor and Long then agreed to set- 
tle it; and all appeared consentive ,and friendly ; prosecutor 
proposed to Dishough to write the bill of sale ; prosecutor said 
he wanted all done that night; at his request, Dishough went 
and got pen, ink and paper, and wrote the bill of sale; prose- 
cutor did not want his wife to know that.he had sold the negro 
girl; he was afraid for it to get out; if it was put off till day, 
he would be prosecuted; Long and Cruse went with him ; 
Crus¢’‘vént at the request of prosecutor to see the negro de- 
livered; about the time they were. going-to start, prosecutor 
said he had to leave the country, and wanted witness to give 
him a way-bill to Florida; witness said he would do so at any 
time he wished; Braswell requested that the whole matter 
should be kept a secret; was the first one who proposed it 
should be kept a secret; Long and Cruse had let him go before 
Long accepted his proposition; and all were standing about 
together; the wagon was about eight yards out of the road; 
Dishough said he would put out the tracks-and take care of the 
wagon, at the request of prosecutor; no one offered prosecutor 
any violence ; heard no talk of weapons; heard no threats of 
violence by anybody, except that Long said if prosecutor at- 
tempted to escape he would shoot him; prosecutor at first said 
he took the wheels home before breakfast; Long was not satis- 
fied with this; he then said he took them home before day ; 
Dishough, Long and Cruse were at witness’ house till 10 
o’clock on the night of the difficulty ; don’t recollect whether 
Braswell was scared much or not; does not recollect that they 
made prosecutor promise not to come back; has no recollection 
of hearing Long say, he would have him, if he was out of hell ; 
Dishough carried the girl off along the public road in a barouebe, 
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inthe day-time, curtains not down; Wells v was with Dishough 
when he carried off the negro; don’t think Wells lived with © 
Dishough at that time ; at the time of the difficulty, Braswell 
asked witness what he thought he. ought to do; witness said 
he thought he ought to settle it, if he could, for a small sum; 
but told Long he thought he was asking too much; witness 
told prosecutor he had'no influence with Long, because he had 
had a difficu'ty with him; the parties did not talk loud at the 
time of the difficulty; it was.in a common conversational tone. 

By the State—D. H. Walker sworn, says: had a conversa- 
tion with Johnson, before filing the bill of indictment, about the 
facts of the cases told Johnson if that was all he could swear, 
he would have to put him in the bill of indictment, and he must 
take his chances with the others; did not insert his name in the 
bill originally, but did so after the Grand Jury had heard the tes- 
timony, at their request. 

Samuel F. Alexander sworn, says: he was one of the Grand 
Jury that found the bill; after the Jury had heard the testimony, 
the Jury instructed the Solicitor General to insert the name of 
Johnson, inthe bill. 

N. ‘L. Hutchins sworn, says: he was of original counsel for 
the prosecution ; had a talk with Johnson about the difficulty ; 
after a consultation with Solicitor General, determined not to put 
Johnson in the bill sit was done at the request of the Grand Jury. 

‘Here the evidence closed. _ Counsel for defendant requested 
the Court to charge the Jury as follows: 








1. That-to constitute the crime of robbery, the property must 
have been taken wrongfully, fraudulently and violently, or by in- 
timidation, without the consent of the owner. 

2, That-to constitute the crime of robbery, by force, the State 
must show that some actual force was used by defendant, in 
taking the goods. 

3. That to constitute the crime of robbery, by intimidation, 
the person robbed must be put in- fear of some personal or bod- 
ily violence or injury, or in fear, by a threat, of “a as 
prosecutor with an unnatural crime. 
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4,. That if the charge has been made, and the property given 
up, on cousideration not to prosecute the party further, that 
will ‘not amount to robbery, by pening: the party in fear of a 
charge of an unnatural crime. 

5. That if the prosecutor was guilty of stealing the property 
of prisoner, and he caught him with it in possession, he (the 
prisoner) had the right to way-lay, ar.d arrest, and secure him, 
and take him before a Magistrate ; and if, after the arrest, the 
prosecutor agreed to give up the property, to settle the case, 
and stop the prosecution, and in accordance with such agree- 
ment, gave up the property, it will not be robbery in prisoner. 

6.-That whether the taking was either by force or intimida- 
tion, it must be with intent to steal the same. 

7. That to maintain this indictment, the State must prove a 
larceny, and prove it to have been committed under the circum- 
stances which, together with it, constitute the offence ot rob- 
bery. 

8. That if the Jury believe, from the evidence, that the defend- 
ant did not intend to steal the property, then it is not robbery. 

9. That the bill of sale, if procured by force, is of no value, 
and, therefore, signing that did not constitute robbery; that the 
violence or force must exist and operate at the time the proper- 
ty is taken by the prisoner. 

10. The property must be taken, animo Srotiom in other 
cases of larceny. 

11. That if the Jury believes, from the evidence, that the 
property was given up on the promise to stop the prosecution,. 
and not from fear of bodily harm, then it is not robbery. 

12. That if the Jury have any. reasonable doubts of the exis- 
tence of any fact necessary to constitute the crime of robbery, 
they must give the prisoner the benefit of such doubts, and ac- 
quit. 


Charge of the Court_—That in this, as in all other criminal 
cases, they were judges both of the law and of the facts; yet it is 
the ay of the Court to give them his views of the law govern- 


ing the case ; by which views, whilst they should respect them, they 
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would not be absolutely controlled, but would judge the law for 
themselves ; that growing out-of this duty of the Court to charge 
the law, was the right of defendant’s counsel to request of him 
to charge the Jury-upon specific points, and in a particular way. 
Th accordance with this right, defendant’s counsel had requested 
the Court to charge: First—The ‘Court then read directly to 
the Jury, the first charge requested, and said to them, it is the 
law. ‘ Second—The Court charged in the same way.. Third—The 
Court chargedin the same mannerthe first clause of this num- 
ber, but said to the Jury as tothe latter, that there was no charge 
in this case, of an unnatural crime, and hence that had nothing 
to do with the case. Fourth—This related also, to unnatural 
crime, and the Court did not charge it. Fifth—The Court de- 
clined to charge the Jury, as requested: under this head, stating 
to the Jury as his reason, that he re Hh id no testimony in re- 
ference to the prosecutor being taken before a Magistrate. 

Sixth—The Court, after reading it to the Jury, charged it.to be 
the*law. Seventh—Under this head, the Court charged that 
the distinction between lacreny and robbery was this: in the 
first, the property is taken privately and without the knowledge 
of the owner; in the other, forcibly with his knowledge, but 
against his will ; inother respects the two offencesagreed. Eighth 
—0On this head, the Court thought the broad language used, calcu- 
lated to mislead the Jury as to the law, and said’to them, that in 
this case, the other ingredients constituting robbery, being pro- 
ven to their satisfaction, if they were satisfied as to them, the 
intention to steal would be manifested by the appropriation of the 
goods to the use of the defendant; his taking and carrying them 
off aghis own. Ninth—Under this head, the Court charged, 

‘ ing it to the Jury, that it was the law; but that if 
they-believed that this bill of sale was extorted by force or in- 
timidation at the time it was signed, and afterwards, the same 
night, though 4 or 5 miles distant, the force or intimidation still 
continuing, and the prosecutor ‘still operated upon by it, gave 
up the negro; all taken together, it amounted to one transaction, 
and ‘was robbery. Tenth—The Court charged, as requested, 
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but said to the Jury, that in this case, the othef ingredients upon 
which the Court would charge them presently, being proven to 
their satisfaction, the animus furandi, in this case, would be 
manifested by taking off the goods, and _ appropriating them as. 
defendant’s property. Eleventh—The Court read it to the Jury, 
and charged as requested. Twelfth—The Court read it to the 
Jury, and charged as requested. 

After charging the foregoing upon the points requested by de- 
fendant’s counsel, the Court said to the Jury, to apply these prin- 
ciples of law to this case: if you believe, from the testimony, 
that the prosecutor gave up his property, solely from the fear of 
a criminal prosecution and its consequences,, it amounts, in 
law, toextortion by dure t farthest, compounding a felony, 
and the defendant, i is not guilty of robbery ; but if 
you believe, from th that the defendant, Long, to- 
gether with Dishough , knowing that the prosecutor 
had taken the buggy wh hether he stole them or not, in 
the judgment of the Court is immaterial—entered into a con- 
spiracy to plunder him of his property, and in pursuance of 
such conspiracy, instead of taking out a warrant against him, 
induced him, in the dead hour of the night, to return the wheels 
toa particular place,and there lay in wait for him, andrush out 
upon him with cries of don’t shoot, boys, and threats to shoot; | 
seize him and hold him, and extort from him, through fear of | 
personal violence, terror and alarm, produced by the surround- 
ing circumstances united, and in addition to the threats to pros- 
ecute and send him tothe penitentiary, take his wagon and the bill 
of sale on the ground, and the negro, the same night, the de- 
fendant, Long and another, still accompanying him for the) @ pur- 
pose, and run off the negro the next day to parts unknowne—the 
defendant is guilty of robbery, and it is the,duty of the Tary 0 | 
to find him. 

The above is the substance of the charge to the Jury. 

To which charges and, refusals to charge, defendant’s coun- 
sel excepted. 

The Jury returned a verdict of guilty. Whereupon, the defen- 
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dant’s counsel moved in arrest of the judgment, and - for a new 
trial, upon the following grounds, to wit : 


. Robbery, in Gwinnett Superior Court. 


ae ~ Verdict— Guilty. 


Et1as Lone. 

And now comes the defendant by his attorneys, and moves 
in arrest of judgment in the above case, upon the following 
ground :~ 

1. Because the indictment charges two separate and distinct 
offences in one count, to wit: Robbery by force, and robbery by 
intimidation. 

On motion of counsel for defe 
Solicitor General show cause 4 
above case should not be se 
upon the following grounds, t 

1. Because the Court erred itting the prosecutor to 
state that he gave up his property through fear. 

2. Because the Court erred in permitting the prosecutor to 
state why he returned, when he had left home with the intention 
of quitting the.country ; and also the conversation with George 
K. Smith, at the Stone Mountain. 

3. Because the Court erred in permitting George K. Smith to 
state his directions to prosecutor at the Stone Mountain, and to 
testify as to what was the appearance of prosecutor at the time. 

4. Because the:Court refused to require the Solicitor General 
to read the authorities upon which he relied, or to furnish them 
to defendant’s counsel before the opening of the argument to the 
Jury; but stated that the authorities should be furnished before 
the,argument of the concluding counsel for the defendant, and 
read, if counsel desired to consume another hour of the time of 
the Court. 

5. Because the Court erred in refusing to charge the ol as 
requested, in the fifth ground taken by defendant’s counsel; but 
on the contrary, said he recollected no evidence that the prison- 
er offered to take prosecutor before a Magistrate. 

6. Because the Court erred in charging the Jury, that if four 
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ant, it is ordered that the 
why the verdict in the 
a new trial ordered, 
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or five men get together, and way-lay a man, even who has 
stolen property in his possession, and by putting him in fear, 
obtain property from him, intending to appropriate the same to 
their own use, it is robbery. 

7. Because the Court erred in charging the Jury, that if the 
defendant in this case, received the property with an intention 
wrongfully to appropriate the same to his own use, it was rob- 
bery. 

8. Because the Court erred in refusing to charge the law in 
the language requested by defendant’s counsel. 

9. Because the Court erred in charging on the tenth ground, 
as requested by counsel, that the property must be taken animo 
Jurandi, as in other cases of larceny; said that that was_ true, 
but if the defendant in this case took the property with an inten- 
tion to appropriate the s his own use, it was robbery. 

10. Because the Jury SM contrary. to the evidence. 

11. Because the. Jury found contrary to law. 

Counsel for the defendant then asked for a short time to be 
heard upon the several grounds in arrest of judgment, and for a 
new trial before the Court, by argument and the production of 
authorities, which the Court refused, and said the grounds were 
overruled, and any other which you may see proper to put; the 
defendant’s counsel have their remedy. To which defendant’s 
counsel then and there excepted. 

During the argument of concluding counsel for the State, he 
went on to say that Johnson did not state in his testimony that 
he went-to Dishough’s house on the night of the difficulty, and 
hailed ; but that he went after him; but there was no proof of 
his going to Dishough’s house, and that he went after him, but 
found him secreted in the woods, near the place.@ Prisoner’s 
counsel called State’s attorney to order, and said Johnson did swear 
he went to Dishough’s house, and appealed to the Judge’s notes 
and the witness who was in Court, for proof of his correctness. . 
The Court said his notes were a mere private memorandum that 
he was required to keep, and ordered defendant’s counsel to 
take his seat; that the Jury — decide; to which defendant 
excepted. 
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And the counsel for the defendant, on this nineteenth day of 
March, 1852, being within thirty days from the adjournment of 
said Court at said Term, tenders his bill of exceptions, and says: 

First.—That the Court erred in admitting the prosecutor to 
answer the question, “ whether he was not in great fear?” 

Second.—That the Court erred in admitting testimony to show 
what Dishough.did with the negro girl. 

Third.—That the Court erred in admitting evidence as to 
Bolls’ indebtedness. 

Fourth.—That the Court erred in allowing George K. Smith 
to describe the appearance of prosecutor, three days after the 
difficulty ; and to state also his directions to prosecutor. 

Fifth—That the Court erred in saying before the Jury, when 
defendant’s counsel asked to be furnished with the authorities 
intended to be relied upon by the cution, before the argu- 
ment to the Jury commenced, “ all be furnished with 
them before your concluding counsel commences his argument, 
and they shall be read too, if you desire to consume another 
hour of the time of the Court.” 

Sizth.—That the Court erred, when the concluding counsel 
on the. part of the State was misrepresenting the evidence: to the 
Jury in a material point, in refusing to permit defendant’s coun- 
sel to correct him or to permit it to be done by. reference to the 
testimony, as taken down by the Court, or by calling upon the 
witness, who was present in Court. 

Seventh.—That the Court erred in refusing to charge the Jury 
as requested by defendant’s counsel, under the 3d; 4th, 5th, 7th, 
8th, 9th, and 10th heads. 

Eighth.—That the Court erred in merely reading to the Jury, 
the charges@under the Ist, 2d, 6th, 11th, and 12th heads, as 
prepared by.defendant’s counsel, and saying to them, “it is the 
law;” but without explanation or application of those general 
principles to the case at bar. 

Ninth.—That the Court erred in charging the Jury, under the 
ninth head, “that if they believed that this bill of sale was ex- 
torted by force or intimidation at the time it was signed, and 
afterwards, the same night, though four or five miles distant, the 
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’ force or intimidation still continuing and the prosecutor still ope- 
rated upon by it, gave up the negro; all taken together 
it amounted to one transaction, and was robbery;” there 
being no evidence in the case, upon which to base such charge. 

Fenth.—That the Court erred in charging the Jury, under the 
tenth head, in assuming that the ingredients from which the 
animo furandi would be presumed, had been proven in this case. 

Eleventh.—That the Court erred in the conclusion of charge 
to the Jury, by saying to them, that if they believed from. the 
testimony, an assumed state of facts, to some of which there was 
no proof, and-especially of unqualified “threats to shoot,” and 
upon others, it being contradictory, that ‘the defendant is guilty 
of robbery, and it is the duty of the Jury so to find him.” 

Twelfth.—That the Court erred in refusing to arrest the judg- 
ment, upon the ground taken above. 

Thirteenth.—That the Court erred in alti to grant a new 
trial, upon each of the grounds stated above. 

Fourteenth—That the Court erred in refusing to hear argu- 
ment or authority from defendant’s counsel, m support of their 
motion in arrest of judgment, or for a new trial. 

Fifteenth.—That the Court erred in refasing to grant a new 
trial, upon the grounds that the finding of the Jury was.contra- 
ry to law and contrary to the evidence. 


On which several rulings and decisions of the Court, the de- 
fendant took his bill of exceptions. 


Summons, C. Peepites and Doveuerty, for plaintiff in error. 


W. J. Pexpzes, Solicitor General, represented by Hut, for 
defendant. 


By the Court.—Nisset, J. delivering the opinion. 


+ [1.] The motion to arrest the judgment, first demands atten- 

tion, in the consideration of this cause. The ground of the mo- 

tion, is that the indictment charges two separate and distinct 

offences in one and the same cownt, to wit: robbery by force, 
vow. x 40 
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and.robbery by intimidation. It contains but one count, and in 
that the defendants are thus charged: “ For thatthe said Jesse 
T. Dishough and others, (naming them,) on the ninth day of 
October, 1850, with force and arms, in the County aforesaid, in 
and upon one George Braswell, in the peace of God and said 
State, then and there being, wrongfully, fraudulently, felonious- 
ly, and violently, did make an assault, and him the said George 
Braswell, in great. bodily fear and danger of his life, personal 
liberty and reputation, then and there by force and intimidation, 
did feloniously put, and one negro girl, named Lucy, of the value of 
seven hundred dollars; one set of blacksmith’s tools, of the 
value of ten dollars; one two-horse wagon, of the value 
of fifieen dollars; and five barrels of corn, of the value of 
sixteen dollars ; and one bill of sale of the said negro girl, Lu- 
cy, of the value of seven hundred dollars; of the goods and 
chattels of the said George Braswell, and from the person of 
said George Braswell, by force and intimidation, wrongfully, 
fraudulently, feloniously and violently, and without the consent 
of the said George Braswell, did take and carry away, with in- 
tent to steal the same,” &c. ; 

2.] There canbe no doubt but that it was the purpose of the 


pleader.to charge the defendants in this count, with robbery by 
Jorce, and also by intimidation. The objection is, that our Penal 


Code makes two separate offences, to wit: robbery by force, and 
robbery by intimidation; and that these two offences being 
charged in one count, the indictment on that account, is fatally 
bad; and if so, no judgment can be pronounced upon it. If 
the.Code creates the two offences, as claimed, then the judg- 
ment ought to be arrested; because there is no doubt of the 
rule that two distinct offences cannot be’ joined in the same 
count. Does the Code make two offences? Wethink not; but 
creates one offence, to wit: robbery, and makes two grades of 
that offence. One, robbery by force, which is the highest grade, 
and punishable with the longest term of imprisonment, in the 
penitentiary; and the other, robbery by intimidation, which is the 
lower grade, and punished with a shorter term of imprisonment. 


It defines robbery thus: “robbery is the wrongful, fraudulent 
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and violent taking of money, goods, or chattels, from the per= 
son of another, by force or intimidation, without the consent of } 
the owner.” Prince, 678. .The offence is single; and it is 
robbery, if committed by force, and not the less robbery when 
perpetrated by intimidation. Force is the ruling element in the 
offence. When the Code speaks of force, it means actual vio- 
lence ; and when it speaks of intimidation, it still means force; 
not actual and direct, but exerted upon the person robbed, by 
operating upon his fears—the fear of injury to his person, or prop- 
erty, or character. The law considers, however, that actual vio- 
lence is attended with more immediate and serious consequences 
than violence by intimidation ; and therefore it is, that a distinction 
is made in the punishment. ‘The former constitutes the offence 
with greater enormity. The offence, I conclude, is single, for the 
reason stated, that the element of force is necessary to constitute 
it in either case. It was so considered at Common Law. The 
Common Law definition of robbery, does not vary in substance 
from that of our Code, and it is exactly the same in reference to 
the alternative character of the offence. Robbery, by the Com- 
mon Law, is ‘a felonious taking of money or goods of any 
value from the person of another, or in his presence, against his 
will, by violence, or putting him in fear.” 2 East. P. of the C. 
ch. 16, §124, p. 707. 4 Block. C. 243. 1 Russell on Crimes, 
867. The alternative mode of committing the offence is vio- 
lence or putting in fear. These words are “synonimous with 
JSorce or intimidation in the Code. At Common-Law, it is held 
that if property is taken by either of these means, against the 
will of the party, such taking will be robbery. At Common 
Law, therefore, there was but one offence, and fear was held 
to be constructive violence. 2 East. P. 0. ch. 16, §127. Fost. 
_ 128. Donnally’s Case, 1 Leach, 196, 197. Keane’s Case, 2 
Leach, 619. . 1 Russell on Crimes, 874. 

In the particular in which I am now regarding robbery, that is, 
in reference to the singleness of the offence, I do not doubt but 
that the Code is declaratory of the Common Law, and its true 

meaning is legitimately ascertained by resort to the Common 
Law. The prescription of two punishments does not necessa- 
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rily imply two offences. A sufficient reason for that, is found 
in the greater and less enormity of the offence, when committed 
in the one way or the other. Nor is it uncommon at Common 
Law, or under our Code, to find different grades of one and the 
same offence. Upon this idea that there was but one offence, 
an indictment at Common Law, which contained: the alternative 
modes of committing robbery by violence, and by putting in fear, 
in different counts, was a good indictment. We have held that 
different grades of the same offence may be charged in the same 
indictment, in separate counts, and that upon’ such an indict- 
ment it is competent for the Jury to find the defendant guilty of 
the higher or the lower grade, and that the Court will inflict the 
punishment according to the finding; and farther that a general 
verdict of guilty carries with it punishment for the highest grade ; 
and punishment for the lower grade will be inflicted only, where 
they find the defendant guilty of that grade expressly. 10 Geo. 
R. 47. 11 Geo. R. 92. 

[3.] It remains to inquire whether different grades of the same 
offence can be charged in the same count. At Common Law, 
we are free to admit, that it cannot be done. Under our Statute, 
we think it can be done. Under our Statute, an indictment is 
good, which charges the offence in the language of the Code, or 
so plainly that the Jury may easily understand the nature of 
the offence. We say, as we have before said, that if an offence 
is described as this Act requires it to be done, it is as to the 
description, a good indictment, no matter what it wants, when 
judged by the Common Law rules of pleading. For this, but a 
single reason need be given, and that is, that. the Legislature 
has said, in so many words, that it shall be sufficient. We do 
not believe that the Legislature meant to say, that if the rules of 
the Common Law are complied with, as to forms of pleading, 
then a description of the offence, as they have laid it down, will 
be sufficient. They meant clearly to dispense with and repeal 
the forms of the Common Law, in the descriptions of offences, 
and to make sufficient any indictment, irrespective of counts or 
other formalities, which charges the offence in either of the 
modes which they have prescribed. If an indictment is good. 
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which charges different grades of an offence-in separate counts, 
then it may be well put to reason or to professional learning, 
why is it not good when the different grades are charged in one 
and the same count, when in that one count, they are as dis- 
tinctly charged as they are or could be in separate counts? 
We hold then, that different grades of the same offence may be 
charged in one count, provided in that count, the offence is 
described in the language of the Code, or so plainly that the 
Jury may easily understand the nature of the offence. If this 
is not done, the pleading is bad. Where the offence, as in this 
case, may be committed in more ways than one,-the judgment 
must set forth the different modes. That is plainly -done in 
this indictment. The offence is charged in the language of the 
Code, and it is charged to have been done by force and by 
intimidation, so plainly that it would seem to be im- 
possible for the Jury not: to understand the nature of it. 
They cannot be presumed to be in any difficulty about applying 
the testimony; the more especially, as it is the duty’ of the Court 
(which duty it is presumed he will discharge,). to instruct them 
as to their right to find the one grade or the other, and as _ to 
the form of their verdict. Nor has the defendant any cause to 
complain, that he is not notified of the crime which he is to de- 
fend against. He is charged with the one offence, to wit, rob- 
bery; and he is charged with committing it in both the modes 
in which it may be committed. He must at his peril, be pre- 
pared to meet the offence, whether committed in the one way 
or the other. The argument relied upon mainly to overthrow 
all this reasoning, is that the finding of ‘the Jury being general, 
the Court will not know of what grade the defendant is guilty ; 
and therefore, cannot make any discrimination in the punish- 
ment. To which I reply: If the finding is general, he is guilty 
of the highest grade charged in the indictment. The law will 
apply the verdict to that part of the indictment which charges the 
offence in the mode to which the highest penalty attaches. 
Upon that he will be sentenced—upon that the judgment will be 
based. If found guilty of the lower grade, then the verdict ap- 
plies to that part of the indictment which is descriptive of that 
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grade of the offence, and the judgment will:go accordingly. 
So a criterion for determining the punishment, -will be always 
found in the verdict. And we do not doubt but that the record 
of the judgment and of the pleadings, will be a complete pro- 
tection of the-party. The verdict in this case was general, and 
the term of imprisonment to which the defendant was sentenced, 
was within the term prescribed forthe highest grade of the offence. 
For these reasons, we do not.believe that there was error in de- 
nying the motion of the defendant to arrest the judgment. 

[4.] Before considering the points further'‘made in this record 
specifically, Iremark that itis not only the nght, but it is the 
duty of any private person present when a felony is committed, 
to apprehend the felon; and when a felony has been commit- 
ted, any private person acting upon a reasonable and probable | 
ground of suspicion, may also apprehend the person’ suspected 
of the crime. The apprehension, under these. circumstances, 
may be made without a warrant, but it is only for the purpose of 
taking the offender before a Magistrate. He may be taken and 
detained, until he can be committed to the custody of the law. 
The arrest is for no other purpose. And when made upon ac- 
tual knowledge and observation of the commission of the crime, 
itis not only an act which the law allows, but one which it re- 
gards withfavor. 2 Hawk. P.C.74. 2 Hale’s P.C.77. Cald. 
291. 4 Taunt. R. 34-5. Price’s R. 525. 4 Black. Com. 293, 


~n 16. ~ 11 Johns. R. 486. 


[5.] It is important also, to refer to the distinction between lar- 
ceny and robbery. Whilst robbery is a species of larceny, and 
whilst felonious taking is an element common to both, yet the 
two offences are widely different. The criterion which distin- 
guishes robbery from Jarceny, is the violence which precedes the 
taking. ‘There can be no robbery without violence, and there 
can be no Jarceny with it. I do not, in this connection, limit vi- 
olence to actual force, but mean violence, actual or constructive. 
It is violence that makes the former an offence of greater atro- 
city than the latter. Qui vi rapua, fur tmprobior esse videtur. 4 


Black. Com. 242. : 
[6.] Again, threats of a prosecution amount to that violence 
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by construction, which constitues the offence of robbery, only 
in one instaneéy"and that is when the threat is to prosecute for 
an unnatural.crime ; and it will be robbery, whether the party 
is guilty or not. So abominable is the crime, and so destruc- 
tive is even the accusation of it, of all social right and privilege, 
that the law considers that the accusation is a coercion which 
men cannot resist. This seems to be the only case in which a 
threat to prosecute, will supply the place of actual force. 2 
Leach, 730.° 1 Ibid, 139. 2 Russ. 1009. 1 Car. and P. 79. 1 
Russ. on Crimes, 5 Amer. edit. 884. 

So that threats to take one before a Magistrate, or to prosecute 
for any other offence, or accusations of other crimes, although 
these may have the effect of extorting money or property from a 
person, do not make the transaction a robbery. 


—. [7.] If, however, such threats or accusations are accompanied 


with force, actual or constructive, and the property or money is 
given up in consequence of this force, the transaction is robbery. 
Nor is the guilt of the party accused, any defence to an act of 
robbery. If property is extorted by violence, upon a charge of 
larceny, or any other crime, the offence is neither justified nor 
mitigated by his guilt, nor aggravated by his innocence. . The 
law will not permit property or-money to be violently taken 
from a citizen, because he happens to be a guilty man. -He is 
liable to the law if guilty, and under the protection of the law, 
whether innocent or guilty. 

[8.] We have seen already, that any one may arrest a person 
suspected of a crime, with a view to take him before a Magis- 
trate, and to have him legally brought to trial. In such case, 
his guilt or innocence may be a very material matter with the 
person arresting him. He is interested at Jeast, to show reason- 
able and probable cause to suspect his guilt. .That, however, 
is a different affair from robbery. So also, a person against 
whom a crime has been committed, may receive money or 
property under an agreement not to prosecute, either with or 
without an arrest and without violence. ‘This is not to be con- 
founded with robbery ; it is compounding a felony, when the 
offence is of the grade of felony. It is certainly proper, in 
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defer mining whether his delendent, onde the evidence, is 
guilty of robbery or. not, to look to all these things ; but what I 
mean to say is, that if the property in this case was extorted by 
violence, if such is,the proof, then the offence cannot be false 
imprigonment, or compounding a felony, or any other offence 


Ss but Tobbery, and that whether Braswell stole the buggy wheels 


or. note siti is true, too, that if a party, bona fide believing that 
property fn the personal possession of another belongs to him, 
take that property, and none other, away from him, with menaces 


_and violence, it is not robbery, and it will be for the Jury to say 


whether the party acted under such bona fide belief. So, if in 


, this ‘case, the defendant bona fide. believing that the buggy 


wheels in the personal possession of Braswell belonged to him, 
had taken them alone by threats and violence, he would not 
have been guilty of robbery. Russell on Crimes, 1 vol. 871, 
872.. 3 (. and P..400. He did not take the buggy wheels, 
but other and far more valuable property; so that a question of 
this sort does not arise. 

[9.] We have seen that by our Penal Code,-robbery is com- 
mitted by force or intitidation. Force implies actual personal 
violence, a struggle and a personal outrage. _If there is any in- 
jury done to the person, or if there is any struggle by the party 
to keep possession. of the property before it is taken from him, 
there will be sufficient force or actual violence to constitute 


robbery. This isa matter so easily understood, that I must 


dwell no longer upon it. 3 Chitty, C. L. 804-5. 1 Leach, 335. 
Ibid, 320. 2 East. P. C.'709. 1 Russell on were 875, 876, 
margin. 

[10.] Intimidation, as I have before stated, is constructive 
force. As force in our definition, is the same with the violence 
of the Common Law definition, so intimidation in ours, is sy- 
nonimous with putting infear in the Common Law definition. 
Puiting in fear, is the meaning of intimidation. To intimidate is 
to make fearful—to inspire with fear. The construction,, there- 
fore, which the British Courts have put upon putting in fear, is 
just that construction which is due in our Courts to intimidation. 
Robbery may be committed, by putting ‘one in fear of injury to 
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the ‘person, to property or to character.. In relation to all cases 
of robbery by intimidation, it is held, that where property is ex- 
torted by fear, it is “en although it be taken under owe of* 
a 


bed, yet it may seem to be with his consent, when it ‘is really 
delivered from fear. If it is apparently voluntary, yet! from the 
facts and circumstances itis from fear, it is still robbery. “Thus, if 
a man. with or without a drawn sword or other offensive weapon, 
but with such circumstances of terror as indicate a felonious in- 
tention, ask an alms of one who gives it to him through mistrust 
and apprehension of violence, it will be robbery. So, in. this 
case, although the executing of the bill of sale, and the.delivery 
of the wagon, &c. may seem to have been the voluntary acts of 
Braswell, yet if done under.such circumstances of terror as indi- 
cate a felonious intent, it will be robbery, and the Jury are to 
judge of the facts and circumstances of terror. 1 Russell on 
Crimes, 871, 879. 2 East. P. C. 711. 4 Black. Com: 244. 
What, we inquire, is intimidation? I have already remarked up- 
on fear of injury to character with sufficient fullness for the ne- 
cessities of this case. The evidence does not indicate any 
threats of injury to the property of the prosecutor, and it is not 
necessary, therefore, to discuss that division of the subject. Fear 
of injury to the person is the ground of violence now to be no- 
ticed, and this is the point upon which the case mainly hinges. 
As to the amount of this fear. Where property is obtained by 
this means, it will be robbery, although there be no great degree 
of terror or affright in the party robbed. 


~{ [12.] The rule is this: ifthe fact be attended with such cir- 


cumstances of terror—such threatening by word or gesture, as in 
common experience, are likely to create an apprehension of danger, 
and induce a man to part with his property for the safety of his 
person; itisa case of robbery. Fost. 128. 4 Black. Com. 243. 
1 Hawk. P. C.96. 1 Leach, 280. 3 Chitty’s C. L. 803. 1 
Russell on Crimes, 879. 

[13.] Nor is it necessary that actual fear should be strictly and 
precisely proved, for the law in odium spoliatoris, will presume 
vou. x11 41 
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fear where there appears to be just ground for it. Fost. 128. 
2 East. P. C,'711. 1 Russ. on Crime, 879. What are circum- 


"stances of terror, cannot be with certainty stated. ‘They are of 


course various. ‘The rule laid‘down, gives the safest criterion 
for their ascertainment, that is, the circumstances of terror are 
such as in common experience are likely to create apprehension 
of danger. If, according to common experience, the apprehen- 
sion of danger, growing out of the circumstances, is so great as 
to constrain a man to part with -his. property for the safety of his 
person, then they‘ are sufficient to make the taking violent, and 
arobbery. The place, the time, and the number of the assail- 
ants, are to be considered—as a retired place, at night, anda 
number so great as to make the idea of resistance impracticable. 
To these may be added’ uproar, and shouts, and disguise, and the 
presence of offensive weapons. See the case of robbery on 
Gadshill. 3 Shakespear, 462 to 465. Threats by word or ges- 
tures are of themselves sufficient to imply violence, and are 
the most usual means of intimidation. 

[14.] Nor is itindispensable that the delivery of the property 
be contemporaneous with the assault, if there be force, or with 
the first impression of fear from threats or circumstances of ter- 
ror; but if the property is delivered afterwards, and whilst the 
fear or apprehension of danger continues—or if the circumstan- 
ces of terror or the threats are continuous up to the delivery— 
the whole is one transaction, and may be robbery. In such case, 
it is a taking, in law, and is as much without consent as if the 
taking was immediate. So it has been held, that if thieves at- 
tack a map to rob him, and finding little or nothing about him, 
force him by menace of death to swear to fetch them money, 
which he accordingly ‘does, and delivers it to them whilst the 
fear of the menace continues, it is a felonious taking, and a rob- 
bery. 1 Russell, 871. 3 Inst. 68. 1 Hale, 532. 2 East P. C. 
714. 

So in this case, if the fear, from the circumstances of terror and 
threats, continued from the first assault upon Braswell up to the 
delivery of the property to Long, of which the Jury are to judge, 
the taking was felonious, and the offence was robbery. 































































GAINESVILLE, OCTOBER TERM, 1852. 323 
Long vs. The State. . 








[15.] I add, simply, that the taking must be animo furandi, 
that is, with a view to steal. Having with care endeavored to 
lay down the rules and distinctions which seem to me to apply 
to the case, I proceed.to test briefly both the ruling and thé de- 
clining to rule as requested of the Court, by them. And how- 
ever he may in some of the numerous points which he was call- 
ed upon to decide, seem to have ruled.in conflict with them, yet 
I think it will be seen that he did in effect administer the law of 
the case correctly. 

[16.] The presiding Judge was requested to charge, that if a 

charge was made of a crime, and the property alleged to have 
been stolen, was given up on consideration not to prosecute, 
that will not amount to robbery, by putting the accused in fear of 
a charge of an unnatural crime. He had been previously re- 
quested to charge that to constitute robbery, the party must be 
put in fear of some personal or bodily violence or injury, or in 
fear, by threats of a charge to prosecute for an unnatural crime. 
He declined to instruct as asked in the former request, and ac- 
cording to the latter clause, in the last request ; saying that there 
was no evidence about an unnatural crime, and therefore, that 
matter had nothing to do with the case. We hold, that the 
Court is not bound to give in charge a true principle of law, if 
it does not grow out of the case made, nor is he bound to in- 
struct in the language of a request, or in immediate response to 
it, if in substance at. any time the instruction desired is given. 
Nor is the Court bound to charge an isolated principle which is 
pertinent and true, when it is presented thus isolated, and its be- 
ing given singly, would in his judgment mislead the Jury as to 
the true legal merits of the cause. * 

[17.] Nor is he bound to charge a mixed proposition, if part 
is relevant and part is irrelevant, even although each part may 
be singly true. It is his duty to instruct as to the law in its ap- 
plication to the case made, and the whole case. He did charge 
the Jury that if the property was given up solely from the fear of 
a criminal prosecution and its consequences, the offence was 
not robbery. This would seem to be going even farther than 
defendant’s counsel asked him to go. They admit that a threat 
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to prosecute for an unnatural crime, would make a case of 
robbery. The generality of the Court’s instructions denies even 
that, for he speaks of a criminal prosecution, and might be con- 
strued to mean all criminal prosecutions. The Court explain- 
ed, however, and said that he would not instruct in reference to 
an unnatural crime, because there was no evidence in the case 
referring at all to that. This is true, and instruction as to that 
was not necessary. It is true, that if @ charge (that is, any 
charge) is made, and the property given up in consideration of 
an undertaking not to prosecute, it does not amount to a threat 
to prosecute for an unnatural crime. But what had this to’ do 
with the case? Just nothing at all; for although there were 
threats to prosecute for stealing the buggy wheels proven, and 
although there is evidence of a promise not to prosecute, yet 
the charge in the indictment of robbery is predicated not on tak- 
ing buggy wheels, but a negro girl, a wagon, a set of black- 
smith’s tools, and twenty-five bushels of corn ; and the proof is 
that these were delivered to the defendants. Now, to have en- 
tertained the proposition in the request in the form stated, 
would have been to entertain ‘a proposition apart from the case, 
and would have been calculated to mislead the Jury. It: is 
charged that the Court erred in not giving in charge the follow- 
ing’, to wit: “ that if the prosecutor was guilty of stealing the 
property of the prisoner, and he caught him with it in posses- 
sion, he had a right to way-lay and arrest him, and take him be- 
fore a Magistrate ; and if after the arrest, the posecutor agreed 
to give up.the property to settle the case and stop the prosecu- 
tion, andigaye up the property accordingly, it will not be rob- 
bery.” proposition does not grow out of the case. The 
Court remarked, in declining this request, that “there was no 
evidence in reference to the prosecutor being taken before a 
Magistrate.” This is true, but there is evidence that Long 
threatened to take him before a Magistrate. But-this request as- 
sumes that the case it puts, is the case made, and the assump- 
tion is nottrue. It would have been pertinent, if the property of 
which the prosecutor is charged to have been robbed, was the 
property which he -was charged with stealing, and if after threats 
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to prosecute, it had been given up upon an agreement to forbear 
to prosecute. But such is not the case in the pleadings or the 
proof. The buggy wheels really have little to do with this 
case. The robbery was not charged to be of buggy wheels, 
nor so.proven. And the presiding Judge is in nothing in this 
case so much to be commended, as in the steadiness with which 
he refused to be led off in a false direction as touching the 
larceny by the prosecutor, of these same buggy wheels, by able 
and zealous counsel. ) 

He was requested to charge “that to maintain this indictment, 
the State must prove a larceny, and prove it to have been com- 
mitted under the circumstances which, together with it, constitute 
the offence of robbery,” and itis alleged that he did not so charge. 
True, he did not, in the terms of the request, but didin substance ; 
saying to the Jury, “that the distinction between larceny and 
robbery was this: in the first, the property is taken privately, and 
without the knowledge ofthe owner; in the other, forcibly, with 
his knowledge, but against his will. In other respects the two 
offences agree.” Whether this be the law, as understood by 
counsel making the request or not, yet we think it is the law. 
Again, the Court was requested to charge “that if the Jury be- 
lieve from the evidence that the defendants did not intend te 
steal the property, then itis not robbery,” and is complained of 
as not charging’ it. In response he said, “that in this case the 
other ingredients constituting robbery being proven to their satis- 
faction—if they were satisfied as to them, the intention to steal 
would be manifest by the appropriation of the goods.-by the de- 
fendant—his taking and carrying them off as his-owm.? That 
is to say, the robbery being made out by proof FP aking by 
force or intimidation, (the great ingredients of robbery) the ani- 
mus furandi, is to be inferred from the appropriation. ‘This was 
clearly night. 

Again, he was requested to charge, “that the bill of sale, if 
procured by force, is of no value, and therefore signing that, 
did not constitute robbery; that the violence or force, must 
exist and operate at the time the property is taken.” The 
Court charged the first member of this request as to the validity 
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of the bill of sale, and proceeded to say, “that if they believed 
this bill of sale was extorted by force or intimidation at the time 
it was signed, and afterwards the same night, though four or 
five miles distant, the force or intimidation still continuing, and 
the prosecutor still operated upon by it, gave up the negro; 
all taken together, it amounts to one transaction, and is robbery.” 
In a previous part of this opinion, I have laid down these pro- 
positions, thus stated by the Court, in substance, as sound law 
in reference to robbery, and shall not remark upon them farther. 
After noticing all the requests to charge, the presiding Judge 
instructed the Jury farther in these words: “If you believe from 
the:testimony, that the prosecutor gave up his property solely 
from the fear of a criminal proseeution and its consequences, 
it amounts in law to extortion by duress, or at farthest, com- 
pounding a felony. But if you believe from the testimony, that 
the defendant Long, together with Dishough and others, know- 
ing that the prosecutor had taken the buggy wheels, (whether 
he stole them or not, is in the judgment of the Court, immater- 
ial,) entered into a conspiracy to plunder him of his property, 
and in pursuance of such conspiracy, instead of taking out a 
warrant against him, induced him in the dead hour of the night 
to return the wheels to a particular place, and there lying in 
wait for him, did rush out upon him with cries of, don’t shoot, 
boys, and threats to shoot, seize him and hold him, and extort 
from him, through fear of personal violence, terror and alarm, pro- 
duced by the surrounding circumstances united, and in addition 
to the threats to prosecute and send him to the Penitentiary, 
his wagon, and the bill of sale on the ground and the negro, tke 
same night, the defendant Long and another still accompanying 
him for the purpose, and run off the negro the next day to parts 
unknown—the defendant is guilty of robbery, and it is the duty 
so to find him.” There is some incoherence in this charge thus 
taken from the bill; because, no doubt, imperfectly taken down. 
To it the defendant excepted generally, but the assignment 
limits it thus, ‘that the Court erred in the conclusion of the 
charge to the Jury, by saying to them that if they believed from 
the testimony an assumed state of facts, to some of which there 
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was no proof, and especially of unqualified threats to shoot, 
and upon others, it being contradictory, the defendant is guilty 
of robbery, and it is the duty of the Jury so to find him.” Con- 
ceding then, as this assignment does, that in the concluding part 
of the charge, the Court did not err as to the law, it asserts error 
in this, that it was founded on an assumed state of facts—to some 
of which there was no proof, and especially as to unqualified 
threats to shoot—and as to other assumed facts, the proof was 
contradictory. If it is true that any of the facts referred to by 
the Court, are not directly and unequivocally proved, but con- 
cerning which there is in the record contradictory proofs, yet it 
was competent for the Court to refer to them in his instructions, 
leaving the Jury to determine as he did, whether the facts were 
proven or not.. The conclusion to which. he arrives, is depend : 
ant upon the finding of the Jury. The charge is hypothetical. 
He tells them, ¢f they believe from the testimony, so and so, then 
the defendant is guilty of robbery. So far as relate to facts upon 
which the evidence is contradictory, it was competent for the 
Court to referto them, leaving the Jury to settle the question 
whether they are proven or not. Wedo not think that there is 
reference made to a single fact in the charge of the. Court, in re- 
gard to which, there is no evidence. Not one. The state-of facts 
presented, is such as the testimony exhibits. There is evidence 
that Long and.Dishough and others knew that Braswell had tak- 
en the buggy wheels—that they combined to plunder him of 
his property. There is no evidence that they took him before a 
Magistrate upon a warrant. There is evidence that he was in- 
duced to carry the buggy wheels to a particular place at the 
dead hour of night; that they did lie in wait for him, and did 
rush out upon him with cries of “don’t shoot, boys ;” did seize 
and hold him, and did threaten to shoot him; that a bill of sale 
for the negro woman was brought to him and signed upon the 
ground; that he was threatened with a prosecution and the 
penitentiary ; that Long and~another went with him the same 
night to his house, and that the negro woman was there, and 
there delivered to Long, and that he carried her off. In rela- 
tion to the threat to shoot, which the assignment specifies as a 
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fact not proven, it is proven to have been made. The prose- 
cutor swears that Cruse said, “if you attempt to escape, I will 
blow a ball through you,” and that afterwards Long said, “God 
damn you, if you attempt to escape, I will kill you.” These 
threats were made whilst-he was held. After they let him go, 
Long again threatened to kill him if he attempted to escape. 
Stress seems to be laid upon the threat being qualified. If you 
attempt to escape, then, said they, I will blow a ball through you, 
or I will kill you. Why, the very object of the threat was to de- 
tain, alarm and coerce him. In the light of the law, the quali- 
fication means nothing. It was intimidation, with or without the 
qualification. But the only question as to this assignment is, 
was there evidence of a threat to shoot? There was, and the 
Court did not assume it. And whether, in-the execution of the 
bill of sale, and the delivery of the property, Braswell was influ- 
enced by fear of bodily injury, the Court leaves for the deter- 
mination of the Jury, upon their own estimate of the facts. For 
it is upon their belief from the testimony that he was so~influ- 
enced, that he instructs them to find Long guilty of robbery. 
So we cannot sustain this assignment. 

_ The evidence to show what Dishough did with the negro wo- 
man, has very little to do with Long’s guilt or innocence. As 
Dishough was implicated in a common purpose with Long, to 
take the prosecutor’s property, his receiving the slave from Long 
and carrying her off, may be considered as bearing remotely up- 
on the charge of robbery, by showing the appropriation by both 
of them, and on that account correctly admitted. Proof of 
Bolls’ indebtedness. who was the original owner of the buggy 
wheels, was very slightly relevant. There was some evidence 
that Braswell bought them of him, and his embarrassed condition 
would seem to fortify that idea, by the usual necessity which 
such a condition creates of disposing of property. It is true, 
that the conclusive weight of the testimony is that Braswell stole 
them. Proof of Bolls’ insolvency could not injure the defendant, 
and we shall not send the case back upon a doubt of its rele- 
vancy. 

Smith’s testimony as to Braswell’s appearance at the Moun- 
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tain some days after the robbery, stands prettymuch upon the 
same footing. At the time when the assault was committed 
and the property given up, threats were made of a prosecution, 
and a requirement farther that Braswell should leave the State. 
His condition at- the Mountain a few days after. the affair trans- 
- pired, as an alarmed, and flying man, was corroborative of this 
_ Fequitement being made, and baci coutieepetecy of the whole 
scheme of plunder. 
18.) It is assigned for error, that bie. the Court inininatad 
the Jury, according to the requests of counsel, he did it without 
any éxposition of the principle to the Jury, and without any ap-. 
plication of it to the facts. The fact was that he read the. re- 
quest distinctly to the Jury, and said to them, that:is the law. It 
is proper that instructions should be given in such way as that 
the Jury should understand the Court. ‘There can be no rule but 
this. . When this is done, no error gan be. committed. , And 
when a proposition is distinctly read. to: the Jury, and they are 
informed that it is the law, we cannot assume that the proposi- 
tion is not.understood by them. © The contrary is the inference. 
Atthe same time, no one need be informed that in presenting a 
legal proposition to the minds of unprofessional men, the utmost 
plainness and_ painstaking in its elucidation are. desirable, and 
for the most part necessary ; and the obligation of the Court 
is not fully: discharged unless its application to the case is clear- 
ly made. But itis to be noted that in this case, requests were 
made by able counsel, in all conceivable forms, and that besides 
the responses which were made to them directly, the presiding 
Judge gave the Jury instructions at large. _ It is therefore fairly 
to be presumed(and we think is true) that in all that was said 
and done by the Court, all the points ruled, received a fair ex- 
position. . Very different is this case from the-one referred to, to 
sustain this exception. In that case, counsel from his seat made 
a request to the Court, and the Court simply replied to the 
counsel, well, I charge i. Colquitt vs. Thomas et. al. 8 Geo. 268. 
[19.] That was error—this is not. Counsel for the defendant 
requested, before the coneluding argument to the Jury on their 
part was begun, and whilst the argument for the State was in 
voL. xu 42 
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progress to be furnished with the authorities relied’ upon by the 

State, and'the Couit replied, you shall be furnished with them ’ 
before your concluding counsel commences his argument, and 

they shall be read too, if you-desire to consume another -hour | 
of the tite of the Court.” ‘It is not assumed that any right was 

denied, but , the exception is, that the remarks of the. Court, 

made in the hearing of the Jury were erroneous, because caleu- 

lated to prejudice the defendant’s, cause, .Not necessarily, and 

therefore not error. ‘The remark of. the. Court. which invoked 

the-exception, that defendant’s ounsel should have the authori- 

ties read too; if they desired. to.consume another :hour . of the 

time of the.Court,-was not an expression of opinion on the. facts, 

nor did it intimate a censure upon the defendant, or relate direct- 

ly or indirectly to his guilt or mnocence.: We presume not to 

prescribe the manner of intercourse between the Court and the 

Bar. We leave that to the good sense and.high breeding which 

so very generally characterise both, except where we find that. 
it affects the nmghts of parties ; then itis within our corrective 

jurisdiction. 

[20.} During the angel argument for the, State, counsel 
for the defendant. called -the~ counsel: for the . prosecution to 
order, alleging that he misrepresented.-the testimony of the wit- 
ness Johnson, and: asked the Court to correct him, by calling 
the witness back, who was present, or by referring to the brief of 
the testimony taken down upon the .trial.. The Court directed 
the counsel for the defendant.to take his seat, saying that. his 

‘notes were a mere private “memorandum:that he was required 
to keep, and that the Jury. would decide. . This is. assigned for 
error. ‘Now, it does not seem, from the history of this passage, 
briefly detailed in“the: bill as above, that the Court denied the 
right of defendant’s counsel to correct the counsel for the State. 
He: did in, fact rise in his place and correct him: Nor did: the 
Court affirm that the one or the other was right in his recollection 
of the testimony. ‘He/expressed no opinion, but said the. Jury 
would decide. The ultimate decision as to what is proven, is 
the province of the Jury. Yet it is certainly the business of the 
Court; when. practicable, to correct the misrepresentations of the 
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testimony by.counsel; particularly when . that counsel-is in con- 
clusion. And jit:is:practicable, when the. witness whose evidence 
is charged to be’ misrepresented, isin Gourt.-: He ought to be 
called to say what he did testify: -And itis practicable in cases 
in which; like this, thé law requires the testimony'to be taken 
down, by reference :to.the brief. '-We differ with the Judge in. 
his opinion, that the brief ‘of the testimony taken down in cases 
of félony, is but a memerondum for his private use. It is taken 
for the‘ use of the reprieving and pardoning power; primarily no 
doubt ; and we see no objéction, where. the, witness: is not at 
. hand, to its being used ta correct'a misrepresentation on the argu- 
ment.- Its verity is presumed, because it is taken under as seri- 
“ous sanctions as any act'is done by the Court or its authority in 
the progress of the trial. Itis made the duty of the Judge to 
take or cause it.to be taken down) and in the event of a con- 
viction and sentence, it is required.to be approved by the Court, 
and recorded, “and upon ‘application for a reprieve ‘or pardon, a 
certified copy of it must accompany: the application. Cobbd’s 
New Dig. 841, 858; 859.° We have held-it error for counsel, 
when objected to, to be’ allowed to comment upon facts not 
proven.. (See a case from Stewart County, tried béfore this Court 
at Americus.in July last, vol..11; page 615.) This is not exactly 
a case like that.. There, the facts were not claimed to have been 
proven ; whilst here, the controversy was as. to what a witness 
who was. sworn, had testified: ‘There ‘the Jury could not judge 
between the parties ; the facts improperly commented upon not 
being in any form before them; here they. can decide, because 
there was evidence on the subject-matter about which counsel 
disagreed. Under all these views, we will not say that the re- 
fusal of the Court to have the testimony of Mr. Johnson set 
right, either by calling back the witness, or by’ refering to the 
brief, was error; but we do say it was an irregularity... And the 
same may be said of the exception founded on the refusal of 
the Court, under the circumstances, to hear argument in favor of 
the motion to arrest the judgment and the rule for a new trial. 
~ It is. claimed in;the motion for a new trial, that the verdict 
was contrary to. law and evidence, and the Court is charged in 
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the bill to bave erred in not granting it on these grounds. From 
what has been already said about the law of the case, it-is, I 
hope, clear, that the verdict was not against law. Of course we-. 
will not disturb a. verdict on the facts supported by the evidence, 
as this is. The rule:is, if there is evidence to support the verdict, 
it stands, so far as this Court is concerned. That there was 
evidence going to show that this defendant was guilty, i is too 
obvious to require a sinyle word. 

[21.] In prosecutions for robbery, we hold ‘that the ‘person 
robbed is competent to prove that at the time’of the robbery he 
was scared. He can speak to a matter of his own consciousness 
and experience.. Why not as well as to a fact which he knows 

~ through the sense of seeing, or hearing, or feeling? . The testi- 
mony of Braswell to the fact of his “being scared,” was pro- 
perly admitted. 

Let the jadgment be affirmed. 

















No. 52.—Wirt1am C. Anven and others, plaintiffs in error, vs. 
Josipn Donatpson, administrator of Hiram C. Allen, deceas- 
ed, defendant i in error. 






[1.] When there are two sets of children, born of the same mother, the one 
legitimate and the other illegitimate, and one of the latter dies intestate 
and without issue, the legitimate brothers and sisters on the maternal side, 
are not by the Statutes of this State, co- -distributees of the estate of oP 

deceased, with the illegitimates. 








In Equity, in Cherokee Superior Court. Decision on demtur- 
rer, by Judge Erwin. April Term, 1852. 






The complainants in this bill, were the half-brothers and sis- 
' ters, by the mother, of the intestute of the defendant. The 
intestate was an illegitimate child. The complainants were 







































GAINESVILLE, OCTOBER ‘TERM; 1852. 333 
Allen and others vs. Donaldson. BE 








legitimate children. There were in existence two other illegit- 
imate children of the same mother. The only question made 
by the demurrer, was whether the legitimate children, under the 
Statutes of Georgia, were co-distributees of the estate of the 
deceased illegitimate half-brother. 

The out held that they were not, re this rere is assign- 
ed as error. 


J. W. H. Unverwoop and°T. R. RB. Coss,, for plaintiffs in 
error. 


Jos. E. Brown and C. Prepues, for defendant. 
_ . By the Court.—Louurxt, J. delivering the opinion. 


[1.]: There being two sets of children'from the same mother, 
the one legitimate and the other illegitimate, and one of the 
illegitimates dying without will and without issue, are the legiti- 
mate half-brothers and sisters, co-distributees of the estate of the 
deceased,’with the illegitimates ? : 

Bastards-have such rights only as they can ocquire. Their 
incapacity consists principally in this, that they cannot be heir to 
any one; neither can they have heirs but of their own body. 
For being nullius filius, they are of kin to nobody, and have no 
ancestors from whom any inheritable blood can be. derived. 
Such is undoubtedly the doctrine of the CommonLaw. What 
then is the status of a bastard by the Statutes of this State ? 

The first Act upon this subject, is that of 1816 ; for the Act.of 
1801, of which it is explanatory, does not refer at all to bastards, 
but was passed upon a different subject entirely, namely, to 
regulate escheats. In construing the word “heirs,” in the es- 
cheat law, it was held by the. Courts, and very properly, that it 
did not embrace natural born children; and’ consequently, that 
a woman dying without lawful heirs, or illegitimates dying with- 
out issue; and intestate, the estate in either case escheated. 

To prevent this result, the Act of 1816 was passed ; and it 
is remarkable enough, that the important rights and privileges 
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which it secures to this numerous class‘of persons, Should have 
been thugincidentally only efacted.in their behalf... 

The object-of this Statute was two-fold; jist, to. enable bas- 
tards to inhent from their mother; and ‘secondly, to inherit: from 
one another. ‘They had the capacity to doneither before. But 
it is contended, and this is the question to be decided in this 
case, that the Act goes further, and authorizes lawful children 
of the same mother to inherit from their bastard brother. At 
the same time it is admitted that the ‘converse of this proposition 
isnot true, viz: that the bastard could mherit from ‘the legiti- 
mate half-brother or sister. Is this a sound interpretation of the 
Act of 1816? | . ae 

Let us analyze this Act. ‘The preamble recites, that “ where- 
as the term heirs, contained in the Act ‘of 1801, regulating es- 
cheats, has been so construéd as‘to_prevent.children born of the 
body of the same mother; from being ‘capabie of «inheriting or 
transmitting. inheritance; Be iz enacted, &c. “ That where any 
woman shall die intestate, leaving children commonly. called 
illegitimate or natural born out of wedlock, and no children born 
in lawful wedlock, all such estate whereof :she shall die seized 
or possessed, whether real or personal; shall descend. to. and be 
equally divided among such illegitimate or natural born chil- 
dren and their representatives, in the same manner as if they: had 
been ‘born in wedlock ; and if ‘any such -illegitimate or natural 
born child shall die intestate, without leaving any child- or chil- 
dren, his or her estate, as well real as personal, shallidescend to 
and be equally divided among his or- her brothers and sisters, 
-born:of the body of the same mother, and their representatives, 
in the sdme manner’and under the same regulations and restric- 
tions as if they had been born in lawful wedlock.” €obb’s New 
Dig. 293. 

Against thut construction which claims for the legitimate chil- 
dren ‘the right to inherit from the illegitimate, under and by virtue of 
this Act, we wotld. submit that such has’ not. been the under- 
standing of the profession. Mr, Prince, himself an .eminent 
lawyer, in his marginal annotation, and in his index to the Di- 
gest published in’ 1837, interprets this Statute as conferring 
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the privilege upon: bastards. of inheriting from the mother, where 
she has no legitimate issue, and from one another only’ who die 
without issue. Prince, 202, 983. ‘The- same. construction is 
put upon the Act by the author ofthe New Digest, the counsel 
who has argued this cause in behalf of the plaintiff{in error. And 
so: far-as we know, this-view has. been uniformly acquiesced 4 in 
by the Bench and Bar of the State. 

Again, it is a cardinal rule in the interpretation. of a Statute, 
to look to the subject-matter.’ Words are always to be under- 
stood as having a regard thereto. «This. is always ‘to be sup- 
posed to be in the eye of the legislator, and all his expressions 
are to be directed to that end. Now, the Act of. 1816, -had re- 
ference alone:to bastards. Under the escheat law, they had been 
held not to be Aeirs, either to their mother or to. one another, 
and it was to relieve against this disability, in these two. partic- 
ulars, that the Act of 1816 was passed. 

Again, the same term or phraseology occurring. in the 
same Statute, is to receive the same interpretation, unless 
there be something ih: the Act which . renders . this. construc- 
tion manifestly improper. It is ‘insisted that the words, ‘ bro- 
thers and sisfers, born of the body. of the, same. mother,” 
the body of the Act, are broad enough to embrace legitimate 
as well as illegitimate brothers and _ sisters. But ,,similar 
words occur in the context, where they manifestly mean, not 
children generally, but illegitimate children. It is recited in the 
preamble, that the Act of 1801 had.been “so construed as to 
prevent children, born of the body .of the ‘same mother, from 
inheriting or transmitting inheritance.” But, no such construc- 
tion had ever. been put upon the Act of 1801, as it respects 
lawful children, born.of the body of the same mother. ~ And this 
fact reflects great light; indeed, I might say, demonstrates the 
true construction to-be put upon these words in the body of the 
Act. 
But lastly, the words themselves, do not admit of ‘the inter- 
pretation contended for.- ‘The latter clause of the Act provides 
that the estate of an illegitimate dying intestate, and without 
children, shal] descend to and be equally divided among his or 
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, her brothers and sisters born of the body of the same mother, it 
is true; but it stops not there—but significantly adds, in the 
same manner.as if they had been.born ‘in lawful. wedlock... To 
whom does this pronoun, they, relate?. To the deceased illegit- 
imate and his. surviving brothers and sisters, of course. And if 
legitimates are included, with what propriety could the language 
be predicated of them, by the Legislature, as if they had. been 
born in wedlock? 

Whether we take, therefnte. the uniform sense of the profes- 
sion—the subject-matter—the context, or the words themselves 
of the Act—they all stand opposed to the night set up in behalf 
of the plaintiff in error. 

- But it is argued that the only reason chy legitimates cannot 
inherit from illegitimates; is, that the latter have no inheritable 
blood, and that so soon as this is infused into their veins by the 
Legislature, that the only disqualification being removed, which 
prevents.the legitimates from inheriting, that this consequence 
follows of course without any special provision for that purpose. 

We deny the assumption. Ifa bastard is legitimated to all 
intents and for al/. purposes: whatsoever, this would be true; 
otherwise, the inheritable blood flows. just so far as the. Statute 
carries it, and no farther.’ If this be not so, why did the Legis- 
lature in 1829, deem it necessary to.pass an Act enabling the 
mother of the bastard to inherit from her natural child, where 
there were no brothers and sisters on the maternal side? By 
the first clause of the Act. of 1816, bastard children are enabled 
to inherit from their mother, on failure of lawful children ; and 
yet, in the opinion of the General Assembly, it required the Act 
of 1829, to enable the mother to inherit from her bastard. 

* We acknowledge that there is an increasing liberality evinced 
in modern legislation, in favor of illegitimates. And we rejoice 
that itis so. This is shown by the Act of 1829, which provides 
that lands drawn by illegitimates who have been returned as 
‘rphans, should not be considered as fraudulent, but the same 
was declared to vest in them. But it does not occur to this 
Court, that we should be advancing this policy, by holding that 
egitimates should come in and share the inheritance of an ille- 
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gitimate; with the eouillegitimates, while the privilege was not 
reciprocated. We do not understand, in the language of our 
brother Peeples, how legitimates can be of kin to the illegitimates, 
but the illegitimates, at the same time, not of kin to them. It 
is counsel and not the Court, who erect the wall between these 
uterine brethren, and maintain that the legitimates may leap over 
this wall and feed in common on the wild pasturage of the ille- 
gitimates—but while they deny to the latter the privilege of re- 
turning with them and partaking of their green meadows. 

It would be a good law, perhaps, to enable each to inherit 
from the other, where there were no others occupying the same 
status, in preference to allowing the property to vest, under our 
Statute of distribution, in distant collateral relations, or to es- 
cheat to the State, for want of heirs, capable of inheriting. 








No. 53.—Jacoz M. Scupner, plaintiff in error, vs. Joun B. 
Puckett, defendant in error. 


[1.] Where S. placed a promissory note in the hands of an attorney for col- 
lection, who transferred it to P. after it was due, and S. brought an action 
at law against P. to recover the value of the note; and on the trial at 
law, failed to recover, on the ground that the Court ruled he’must shew 
express notice to P. of S. title to the paper, which he was unable to do, 
and a verdict was rendered against him: Held, on a bill tiled for new trial, 
on the ground of newly discovered testimony, that a Court of Equity would 
not interfere to grant relief, inasmuch as the newly discovered evidence 
was merely cumulative and immaterial, and that the appropriate remedy 
of the party was to have excepted to the judgment of the Court, on the 
trial at Law, andsto have had the same reversed for error; that having 
acquiesced in that judgment, a Court of Equity will not interfere to grant 
relief. 


In Equity, in Cherokee Superior Court. Decision on demur- 
ter, by Judge Exwiw. April Term, 1852. 


vor. xu 43 
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This was.a bill filed to obtain a new trial, in a cause which 
had been tried in the Superior Court of Cherokee County. 

The bill charged, that complainant, Scudder, placed in the 
hands of William Daniel, a practising attorney at law, for collec- 
tion, a negotiable promissory note, madé by one Wm. G. Fields, 
for $600, due one day after date; that Daniel transferred the 
note, without authority, to John B. Puckett, who received it with 
full knowledge of the fact that Daniel had no authority to trans- 
fer it; that complainant brought suit against Puckett, for the _ 
amount of the note, and on the final trial, failed, from inability 
to prove that Puckett received the note -with notice; that since 
the trial, complainant had discovered ample evidence to prove 
that fact—especially by one Langston Worley, “who at, and — 
for a long time before the trial, had left the State of Georgia, and 
gone to parts unknown—but has lately returned to said State,” 
so that “it was not for any want of vigilance that this testimony 
was not-discovered.” 

The prayer was for a new trial. On demurrer, the Court dis- 
missed the bill, and this decision is assigned as error. 


J. W..H. Uyperwoop, for plaintiff in error. 


Jos. E. Brown, for defendant in error. © 





By the Court.—Wanrner J. delivering the opinion. 


[1.] This bill was filed to obtain a new trial, ina cause which 
had been determined at Law, between the parties. The com- 
plainant had sued the defendant for the amount of a promissory 
note, which had been placed in the hands of one Daniel, for 
collection; and which the latter transferred to the. defendant 
after it became due, without authority of the complainant, who 
was the true owner of the paper. According to the ruling of 
this Court, in Thomas vs. Kinsey, (8 Geo. R. 421,) the com- 
plainant ought to have recovered the amount of his note on the 
trial at Law, as the facts are stated in his bill. It was his priv- 
ilege to have excepted to the decision of the Court in that case, 
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and to have had the error corrected ; but he thought proper to ac- 
quiesce in that judgment, and we are not aware of any precedent 
in Equity jurisprudence, which will authorize us to interfere in 
his behalf. The only ground upon which the complainant seeks 
to be relieved, is that Langston Worley, a witness who was 
absent from the State, at the time of the trial, whose residence 
was unknown at that time, has since returned—and_ will prove 
that Puckett, the defendant, received the note with full knowl- 
edge of the fact that Daniel had no authority to transfer it. 
This evidence.of Worley would only be cumulative of that which 
was had on the trial at Law. The note having been past due 
when Pucket received it from Daniel, necessarily charged him 
with notice; that fact of itself, was sufficient to have entitled the 
complainant to have recovered, upon shewing his title to the 
paper, as against the defendant, who purchased it ftom one who 
had notitle. So far as the legal title to the note was concerned, 
on the trial at Law, the evidence of Worley will only establish 
what the law presumed the fact to have been, on that trial. 

This Court held, in Thomas vs. Kinsey, that one who purchases 
a note after it is due, from one who has no title to it, acquires no 
title against the true owner. 

The insuperable barrier in the way of the complainant, is that 
he acquiesced in the judgment of the Court on the trial at Law, 
and thereby lost the remedy which was open to him. A bill in 
Equity for a new trial, is watched with extreme jealousy. 
Smith vs. Long, 1 John. Ch. R. 323. 

Let the judgment of the Court below be affirmed. 
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4 No. 54.—The Lessee of Epcar Garticx, plaintiff.in error, vs. 
“Joun Rosinson, defendant in error. 


{1.] Land iggold under execution, as the property of the defendant in fi. fa. 
before the rant hadissued: Held, that the interest ofthe defendant in the 
land, was not such as to be subject to levy and sale, and the purchaser 
at the sale acquired no title to the land. 


Ejectment, in Floyd Superior Court. Tried before Judge 
Joun H. Lumpkin. August Term, 1852. 


This was an action of ejectment, brought by the lessee of 
Edgar Garlick, against John Robinson. The defendant claim- 
ed under a Sheriff’s deed. The whole case turned upon the 
single question, whether a Sheriffcan levy on, and sell a traet of 
land before the grant issues to the defendant in fi. fa., and up- 
on the issuing of the grant subsequent to the sale, whether the 
purchaser has a valid title. 

The Court held that the title of the purchaser was legal and 
valid, and this decision is assigned as error. | 


JosEPH E. Brown, for plaintiffin error. 
J. W. H. Unperwoop, for defendant in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The sole question made in this case is, whether at the, 
sale of the land under execution, as the property of the defendant 
in ft. fa. the grant not having then issued, the purchaser acquired 
a title. 

Our opinion: is that he did not, because the defendant ih execu- 
tion had no interest in the land which was subject to levy and 
sale. 

All the interest he had in it, was the equitable right to acquire 
a title by paying the grant fees and taking a-grant.' That was 
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not done at the time of the sale. The State had not at that time 
parted with the title. She had. the sovereign right to it. “The 
subjecting of the land to lottery was in the nature of a contract 
between the State andthe drawer; by virtue of which, the State 
retaining the title, consented to convey it to the drawefP upon 
payment of a certain sum as a grant fee.. The payméntf this 
fee was a condition precedent to his getting a title. Whilst that 
was unpaid, he had no title ; it was still in the State—nor had 
he an interest in the land, springing out. of any advances, or 
money expended. His only right was the nght to acquire a 
title by fulfilling a prescribed condition. That nght, it is per- 
fectly obvious, is not such an interest as was the subject-matter of 
alevy, and therefore the purchaser got no title whatever. These 
doctrines were settled by this Court in the case of Carter vs. Brins- 
field, 2 Kelly, 143. The case of Winter vs. Jones, does not con- 
flict with that case, nor with the decision we now make. Under 
the lottery laws, the price required to be paid for the grant is the 
consideration received by the State, and was not intended alone 
to cover the expense of issuing the grant, and other ineidental 
expenses of the lottery. It was the sole consideration of the 
contract. ‘The obligation to convey to the drawer, did not ex- 
ist until that was paid. Winter vs. Jones, did not originate un- 
der the lottery laws, but under the laws for the sale of fractions. 
In that case, we held that the purchaser having paid the pur- 
chase money, acquired a title, although the grant had not issued, 
which the State could not divest by a subsequent sale. It is 
true,.that in that case, the State required $4 50 cts. to be paid 
for the grant, but that sum constituted no part of the considera- 
tion of the contract, and was required only to defray the ex- 
pense of perfecting the title; an.expense which, in the absence of 
a stipulation to the contrary, would have devolved upon the 
purchaser, without this’ statutory’ requirement. Sug. on Vend. 
» 296. ) 

The decision in this case is in accordance with Legislative 
construction. As early as 1821, a law was passed authorizing 
judgment creditors and plaintiffs in attachment to take out 
grants to land drawn by the defendant, in order to subject it. 
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Prince, 552. By the Act of 1826, plaintiffs in execution who 
had granted lands under the Act of 1821, are authorized to re- 
tain the price of the grant out of the proceeds of the sale, in pre- 
ference to any other lien whatever. (Cobb’s New Dig. 690.) 

And by the Act of 1833, Sheriffs and other officers are for- 
bid ~ upon and sell lands which are ungranted. Prince, 
565. 

From all of which, it is to be inferred, that the Legislature be- 
lieved that the title to lands. drawn under the Lottery Acts, was 
in the State, until the grant issued. 

Let the judgment be reversed. 





No. 55.—James D. Hareroves and another, executors of Ga- 
briel Martin, deceased, plaintiffs in error, vs. Louisa FREE- 
MAN, by her next friend, defendant in error. 


[1.] Independent of the moral obligation of the father to support his bastard 
child, his statutory liability to maintain and educate it, until it arrives 
at the age of fourteen years, constitutes a sufficient legal consideration to 
enforce the payment of a promissory note given for that purpose. 


Assumpsit, in Jackson Superior Court. Tried before Judge 
James Jackson. August Term, 1852. 


Louisa A. Freeman, an infant, by her next friend, Frederick 
S. Freeman, brought suit against the executors uf Gabriel Mar- 
tin, upon a promissory note for one thousand dollars, made by 
the said Martin, in his lifetime. Upon the trial, it appeared that 
the plaintiff was the illegitimate daughter of Gabriel Martin ; 
that, at one time, a warrant for bastardy issued against Gabriel 
Martin, which, by consent of the mother of plaintiff, was dropped ; 
that Gabriel Martin promised the mother to provide for the child 

















GAINESVILLE, OCTOBER TERM, 1852. 343 


Hargrove and another vs. Freeman. 








that he paid small amounts to the mother, during his life; and 
shortly before his death, delivered this note to the mother, for 
the benefit ot the child. 

Defendants pleaded that the consideration was insufficient 
to sustain. the promise, and requested the Court so to charge. 
The Court refused, and this is the first error assigned. ij. 

Afier the argument of counsel before the Jury commenced, de- 
fendant’s counsel moved to dismiss the case, becausethe prochein 
ami had not filed the bond required by the rule of Court. The 
Court overruled the motion, and afterwards passed an order re- 
quiring the prochein ami to file the bond within thirty days, and 
on his failure, requiring the officers of Court to retain the mon- 
ey, until the further order of the Court. 

The overruling of this motion is assigned as error. 


C. Dovcuerty, for plaintiff in error. 
T. R. R. Coss, for defendant in error. 


By the Court.—Lumpxiy, J. delivering the opinion. 


On the final trial of this cause, defendant’s counsel moved tc 
dismiss the suit, on the ground that Louisa Freeman, the plain- 
tiff, was an infant, and that Frederick S. Freeman, through 
whom she sued, as her next friend, had not given bond and se- 
curity, as required by the rules of practice. 

By the sixty-second rule of the Superior Courts, itis provided, 
that no prochein ami shall be permitted to institute any personal 
action in the name and behalf of an infant, until such prochein 
ami shall have entered into sufficient bond to the Governor of 
the State for the care of the infant, and his representatives, con- 
ditioned well and faithfully to account of and concerning his 
said trust; which bond may be sued by order of the Court, 
in the name of the Governor, and for the use of such infant; 
and such bond shall be filed in the office of the Clerk of the 
Court in which the suit may be commenced. 2 Kelly's Rep. 
478, 485. 
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It will be observ ed, that the application to dismiss the action 
is made by the defendants, and is predicated upon the ground 
that it could not be legally brought until bond and security was 
given. Can it be doubted that  quoad the defendants, their 
own repeated reeognition of Frederick. Freeman, as the next 
friendvof the infant, will estop them from making the objection 
at.this late stage of the proceeding ; if indeed they ever had the 
right, why did they not plead. in abatement to the disability of 
thé’plaintiff, instead of defending the suit through several trials 
upon the merits ? 

As the prochein ami is liable for costs, and ae removed, 
if he is treacherous to, or negligent of the interests of the infant, 
or is likely to waste the fund, if recovered, the Court will at any 
time see to it that the necessary protection is given to guard these 
rights and interests ; and the record shows that this has been done. 
But the defendants having pleaded to the action, upon its oad 
and treated the next friend throughout this litigation, as the 
proper party recognized and sanctioned by the Court.to prose- 
cute this claim, they shall be concluded by their own acts and 
admissions, from coming in at the eleventh hour and objecting 
that he is not the legalized next friend of the infant. 

f1.] But the main error assigned is, the refusal by the Court 
to charge the Jury, when requested to do so, by defendant’s 
counsel, that if they believed, from the testimony, that the only 
consideration for the note was to provide for and support ‘the 
plaintiff, who was the illegitimate child of the maker, that there 
could be no recovery thereon. - 

The old doctrine seems to have been, that a moral obligation 
was alone a sufficient consideration to support an express prom- — 
ise. 

Turner vs. Vaughn, 2 Wilson’s Rep. 339, was an action cf 
debt, upon abond given in consideration of cohabitation had 
by the defendant with the plaintiff; he thereby agreeing to se- 
cure to the said Catharine Turner, during her ‘natural life, the 
yearly sum of thirty pounds, payable on the four most usual 
feasts of the year ; that is to. say, the birth of our Lord Christ ; 
the annunciation of the blessed Virgin Mary; the nativity of 
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John. the Baptist, and of ‘St. Michaél. the Archangel, by even 
and equal portions.” ” The declaration was demurred to, upon 
the ground. that it was given upon an illegal and flagitious con- 
sideration ; and that, nee the Court wane not assist her 
to recover thereupon, 

But. Clive, ‘Bathurst and Gould; Justices, {absente capitali justic. 
Wilmot,) without a the other rs. awarded judgment for 
the plaintiff. 

Clive, Juistive, said, “T°amin a Court of Law, and not: an’ an 

Ecclesiastical, Court ; if a-man has lived with'a girl, and after- 
wards gives her'a bond, it is good. Suppose this bond had been 
given, by the defendant, to the plaintiff, for being his: mistress, 
it would have been’ good in’ point of law; although, in’ a Court 
‘of Equity, it would be postponed >to ehedinint. Sir Joseph Je- 
Keyll, Master of the Rolls,in a case where creditors interfered 
against a bond of this sort, wished he could have given the lady 
the money upon the bond. And where it is premium pudoris, a 
Court of Equity will not relieve against such a bond. This con- 
dition is incapable of an ‘explanation, to make the bond an il- 
legal act.’ 

Bathurst, Justice—“ Where a man is bound. in honor and 
conscience, God forbid that a Court of Law should say the con- 
trary; and wherever it appears that the man is the seducer, the 
bond is good. © Bracton says, that'when a man cohabits with 
an. unmarried -woman, itis-legitima concubina ; and Exodus chp. 22, 
v. 16. If a manentice a maid that is not betrothed, and lie with 
her, he shall surely endow her to be his wife. See also, Deuteronomy, 
chp. 22, v. 28, 29—If a man find a damsel; which is a virgin 
which is not: betrothed, and lay hold on her, and tie with her, 
and they be found, then the man that lay with her, shall’ give 
unto the damsel’s father fifty shekels of silver, and she shall be 
his wife, because he hath humbled her; he may not put” her 
away all his days.” Honor and conseience e ought to bind every man, 
in point of law. 5, 

» Gould, Justice— The Court may take this for a lawful and 

conscientious consideration ; we must presume that the defen- 

dant has’ done what; in honor and: conscience, he ought to have 
vor. x 44 , 
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done, and that he-thought ‘himself a wrong-doer, and gave the 
plaintiff this bond to;make her amends.” ised: ergs 

This-opinion is too pointed torequire comment. i 18 strikingly 
analogous, in principle, fo the one. under consideration. - True, 
this contract for past cohabitation was sealed,.but the Judges do 
not-putsits enforcibility. upon, that ground; but. because it-was 
binding in honor and. conscience. And while  all:the Courts re- 
cogniae the moral obligation of the father'to make provision for 
his illegitimate ofispring; still, it is supposed - by some, that this 
can. be done by will, ; gift-.or legislative -enactment only. A 
mere technical. distinction: like: this, cannot abide et the ssieeh 
moral, sense of this enlightened age. 

Before, dismissing - the. case of Turner. vs: Waaains I ‘sonld 
take occasion to commend-to the consideration of ourJaw-ma~- 
kers, the regulation in Exodus, as the net best pheyentiee ngoinst 
a most heinous: offence. 

In. Lee.vs.. Muggeridge, (5 Taunton's Rep: 35,) it was beld that 
a moral obligation. is a gaod..consideration fora promise to pay, 

Sir James Mansfield, Chief Justice, said— The ,only question, 
* ‘therefore, is whether, upon this declaration, there appears a good 

moral obligation.” Heath, J ustice—*T am of the same opinion. 

Promises, without consideration, are not enforeed, because they 

are gratuitous, and the Jaw leaves the performance to the liberal- 

ity of the makers. .The notion that a promise maybe. support- 

ed. bya moral obligation, is not, modern, - In Charles the Sec- 

ond’s time, it was said,.if there be an iota of equity, itis enough 

consideration for the promise.” Gibbs, Justice—‘ I: agree-in- 

this case ; the plaintiff is entitled to recover. “It cannot, I think, 

be disputed now, that wherever-there is a moral obligation. to 

pay aidebt or perform a duty,.a promise. to. pay that debt’. or 

to perform that cick will be sneer by previous moral obli- 

gation.” », 

When the sominaniai therefore, after collating the British 
cases in a note to. Wennall vs. Adnay, (3 Bos. and Pul. 249,) con- 
cludes that an.express promise can only. revive a precedent 
good consideration, which might have been enforced. at Law, 
through the medium ofan implied promise, had it. not been 
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suspended by some positive rule of law, but: can give no orig- 
inal right of action, if the obligation on which it is. founded, 
néver could have been‘ enforced at Law, ~he -is clearly contra- 
dicted by this case in 5 Taunton. For here there never was any 
legal obligation upg Mary Muggeridge, the testatrix, to pay the 
debt, for which er'executors ‘were sued, and. her estate ov 
liable. 

‘Gibbs, Justice,*in delivering his opinion; a - of sigh 
have already quoted, remarked thatthe counsel. for the defend: 
ant did not dare to grapple with the position, that whéfever. there 
was a moral obligation to pay a debt or perform a duty; that a 
promise to'pay that debt or perform that duty, would: be sup- 
ported by the-previous moral obligation. But he: says’ they en- 
déavored to’show that there was no case, in'which a promise 
had been supported, where there had not ‘been-an: antecedent 
legal obligation, at some timé or other, from which they wish- 
éd it to be inferred, that unless there had-been an .antecedent 
legal obligation, the mere moral obligation would not be a sufh- 
cient consideration to support the promise. 

But the learned Judge repudiates’ this proposition, and ites 
the case of Barney vs. Hedley, (2 Taunton, 184,) against this po- 
sition, where Hedley cerfainly never was, for amoment, legally 
bound to pay.a farthing of the money. for which he was sued. 

The more modern cases do certamly sustain the doctrine that 
there must have been'some pre-existing obligation which has 
become inoperative by positive law, to form a’basis'for an effect- 
ive promise ; such, for instance, as debts barred by the Statute 
of Limitations ; debts incurred* by infants, and debts of  bank- 
rupts. ook. vs. Bradley, 7 Conn. Rep. 57. “Littlefield vs: Shee, 
2 Barn. ‘and Adolph, 811. Parker vs.-Carter,. 4 -Munf. 273. 
McPherson ws. Reese, 2 Penroseand Watts, 521.\ Pennington vs. 
Gettings, 2° Gill. and Johns.208. . Smith’ vs.. Moore; 13 Johns. 
Rep. 259. 2’ Kent’s Com. 2nd ed: 465." 

The principle to “be deduced from the general current of 
these cases, and ‘others which might be cited, is as I ‘have stated, 
namely, that for a moral obligation to constitute a sufficient ¢on- 
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sideration to. support. an ‘express promise} i it must .be founded 
upon an antecedent valuable consideration. 

But respectable authority can>be.adduced‘on the other sale 
even among’ the later en both “in England and. this 
country. 

In: Wells .vs.. Horton, exacted of Bisset Roscer. wad Payne, 
383,) the Court held the ancient rule, viz: that a mofal obliga- 
tionto pay, was a. sufficient consideration for a promise; and 
Best, Chief Justice, in response to Sergeant Winslow,-who con- — 


_ tended-thathere was no consideration to: support, the. special 


* 


*. 


promise laid in the-declaration, said‘ Tbere was plenty of con- 
sideration ;: there was a moral obligation to pay ;” aud he ex- 
pressed the hope that the Judges in. Westminster Hall would 
“always hold, that.a moral obligation to pay, was a sufficient 
consideration for a promise to pay.” See-also Seago vs. Deane, 4 
Bing. 459:; :and. Davis vs. Morgan, 6 Dowl..and Ryland, 42. 
‘In: Commissioners of the Canal Fund vss Perry, (5 Ohio, 56;) 
the Court held that a moral obligation is sufficient to support an 
action on anexpress promise. : | 

Jn Glass vs.~ Beach, 5 Vermont Rep. 172, Baglies, Justice, :de- 
livering the: opinion of the Court, says: “I .consider, that the 
defendant, before he made this express promise, was under a 
moralobligation to do'what he expressly .promised to; do; and 
this obligation; if there were no other.inducements, was a suffi- 
cient consideration for the defendant’s express undertaking: If 
the promise was only to. do what an honest man ought to do, 
the’ties of conscience upon an upright mind, area sufficient 
consideration,” referring to 1 Tidd, 379. Cowper, 290, and 4 Ver- 
mont Rep. 144: 

It is not pretended that the consideration of the note pein 
by the putative father of this bastard child tothe ,mother, was 
not meritorious and'valuable. It would seem, then, that if a 
promise to pay the mother a gross sum of money upon such a 
a,consideration ‘would be binding, an agreement to pay the 

ild,or both the.child and the mother, would be equally oblig- 


atory ssid oho nm gist 
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But that is. not he ground upon -which I propose to. rest this 
opinion. 

I assume this to be an incontrovertible ee that: what- 
ever doubts may exist, as to the sufficiency of amere moral obliga- 
tion, there can be none that a legal obligation is alwaysa sufficient 
consideration to support a promise. By the laws of this State, 
the father of a bastard child is bound for its . maintenance. and 
education: until it arrives at the age of fourteen years ; and. he 
is also bound for the expense of lying-in with such child, and 
for the boarding, nursing and maintenance of the mother, while 
she is sonfined by reason, of said partuntion. Vew, Digest, 
148. 

Gabriel Martin then, being in easy, if not affluent circumstan- 
ces, and having made ample provision. for his immediate family, 
and net doubting but that Louisa, the plaintiff in this action, was 
his child ; and knowing, as he said, that her mother was poor and” 
not able to keep. her from want; and. being unwilling, .as he 
stated, that she.should. “ perish a-beggar in the. world,” draws; 
and presents to Mrs. Freeman,'two promissory notes, the-one 
payable to. herself, for $300, and the-other. to the. child for 
$1,000, directing her to put the latter out at interest “to clothe. 
and school” the girl until she arrived at age, when. the corpus 
was to be given to her: promising, ’that if he lived, he would at- 
tend to it himself, andif he died, she could collect it; assign- 
ing as a reason for making the provision in this way, in prefer- 
‘ence to doing it by will, that his will might be broke; and 
that to give a plain note. of hand, he was advised, was the best 
mode of effecting the purpose which he had always intended ; 
thus voluntarily perforining what the Statute would compel him 
to do. 

In the language of the Vermont Court: Is not dined will 
not say “ promising to do ”—but actually doing “what an hon- 
est man ought to do?” And in the language of Justice Bath- 
urst—“Where a. man is bound in honor and conscience,” and 
will add, in law, too, ‘God forbid that a Court of Law should 
say the contrary.” 
 Sucha contract, js not against gdod policy, or good morals, 
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nor against law, but in conformity with its:express provisions, 
and in the judgment of this Court, ought to be enforced. If the 
defendant’s testator, by this arrangement, relieved himself from 
all'statutory, liability in which he was in imminent danger—for 
the child’ had already been sworn to hin—the paternity of which 
he never disputed—if he was by this means acquitted from a: pub- 
lie’ prosecution, expdsure and disgrace—to -say nothing of the 
trouble, loss of time, and pecuniary expense necessarily inci- 
dental to such a proceeding——who shall say that these considera- 


- tions‘were not amply sufficient to bind him for the amount which 


he himself, in view,‘ no ‘doubt, of all these things, as well as 
of his natural obligations to provide for his offspring, Boniy' and 
understandingly elected to pay? © -- : re 

The fine imposed by the’ Code, for bastardy, ity is true, is on- 
ly $700: But where the reputed’ father prefers to avoid/a‘pub- 
lic 'arraignment-and trial, and adjusts the matter with the moth- 


er himself, Courts -will‘not undertake to measure the considera- 
“tion, nor to cireumscribe ‘it by any definite or prescribed bounds. 
oe Dana, . 45.-- Is'the'-consideration legal? If so, its adéquacy 

> “¥y is a matter for the -determination of the parties themselves, and 


their decision once made, fairly and free Sis deception; i is irre- 
vocable and eseenenAlattey 





No 56.—ALFRED Crark, plaintiff i in: error, vs. Tue STATE oF 
Georeis, defendant. 


[1.] On the-trial of a defendant, indicted for an assault with intent to 
_ murder, hé may be found guilty of an assault and battery, where the bat- 
s tery is alleged in'the indietment. , 

“Tey Where h-defendant was indicted-for an assault with ‘intent to nitrder, 
and on the traversefof the indictment before the Petit Jury, he was found 
guilty. of ap assault and battery only,; Held, that the Statute of Limita- 
tions; as provided by the Penal Code, applied, to the offence for which ke 
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was indicted, arraigned.and tried, and ‘not’the minor. offénce’ of assault, 
and battery, of which the Jury, on the traverse of the indictment, found 
him guilty, 


Indictment, for asadalt with intent to thnider, from Habersham 
Superior Court. Decided by Judge James ‘Jackson. October’ gies 
Term, 1852. +74 

This was an indictment for an assailt with intent to murder, in 
the usual form, charging the offence to have been cominitted on 
the 6th day of November, 1845. yp" 

The bill -was found October Term, 1848. *. 

On trial of the cause, the Jury returned a verdict of “ guilty 
of an assault and battery, of a very aggravated character.” 

Whereupon, defendant moved the Court in. arrest of judg- « 29 
ment, on the following grounds: 

1. Because the indictment shows on its fa ace, that the offence 
was committed more than two years before the finding of the bill 
of indictment, and does not show any. matter to avoid the bar 
of the Statute ‘of Limitations. A ? 

2. Because, on an indictment for, an assault with intent to” 
murder, the Jury have no right to return a verdict of guilty for ~ 
an assault and battery.’ 

Both of which grounds were overruled by-the Court ; to which 
decisions defendant empepted. 





’ 


Dovenerty and Hoxt for plaintiff in error. 
C. Peepres, representing the Solicitor General, for defendant. 
By the Court.—Wanner, J. delivering the: opinion. : 


[1.] The defendant was indicted for an.assault with intent to 
murder, and oan the trial! for that offence, before the Petit Jury, 
he was found guilty of an‘assault and battery only. . The: de- 
fendant relied on the Statute of Limitations, as a part of his de® 
fence; and the question is, whether the Statute protects him, 
according to the facts disclosed by the record. ‘The 35th sec- 
tion of the 14th division of the Penal Code, declares that thein- ' 
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- dictment, for the offence with which the defendant is salina 


shall.be found, atid filed in the proper Court, within four years 


- next.after the commission of the otfenee, and at no time there- 


a. 
ew < 


aber 


s F249. Indictments for the es of an assault-and battery, are 
“required to, be found and filed in the proper Court; within to 
years after: the Commission: of the eeenen) and at no ‘time.there- 
after. Beince, G62. 


‘In this case, the indictment accusing the defendant with hav: 


_ ing committed: the offence of an assault with intent to murder, 
was #8und and filed, in the proper Court, within four years from 
the time the offence was alleged to have been committed ; but 


the defendant insists, that inasmuch as the Petit Jury, on the 


‘traverse of the bill of indictment, found him guilty of an assault 
and battery only, and more than two years having elapsed from 
the time of the commission ‘of the offence and. the fipding and 
filing the bill of indictment, that he is protected by the Statute. 
The answer is, that the Statute. applies to the indictment. on 
which the defendant was arraigned and tried, and not to the 
“minor grade of offence, for which he might be found guilty on 


~ the trial for the higher grade of crime, for which the.Grand Jury 


accused him. 
The defendant was indicted for an assault withi seal to mur; 
der ; was arraigned and tried on that indictment, and had all the 


“nights and privileges incident to a trial for that grade of offence. 


The Statute, of Limitations, in our judgment, as provided by the 
..Penal Code, applied to the offence for which: the defendant was 
" indicted,‘and not to.the minor offence of assault and battery, of 
which he -was found guilty on the traverse of that indictment. 

In addition to the charge of an assault with intent to murder, 


the defendant is also charged in the indictment, with having 
_ beaten Smith Jones, the individual alleged to have been assault- 


ed; so that-there is a sufficient allegation in the indictment of a 
battery, to authorize the verdict of the Jury. for A offente of an 
oe. and battery. ~ 

y,, et. the judgment of the Court below. be affirmed. 





— 
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No. 57.—W. J. Panes et al. plaintiffs in error, vs. D. H. 
Watxer, defendant in error. 


[1.] A Solicitor General in office is entitled to be paid his fees out of a fund 
which he brings into Court, to the exclusion of bills for costs, allowed in 
favor of a former Solicitor, since the date of the Act of 1849, 

[2.] The Act of 1849 held not to be retroactive. 

[3.]. Accounts for fees allowed in favor of a former Solicitor before the Act 
of 1849, are to be paid, to the exclusion of the fees of the incumbent, out 
of a fund which he (the incumbent) brings into Court. 


[4.] The law does not declare that the accounts of the Solicitor General 
shall be allowed at the term when the costs in each case comes to be due, 
but Aeld, that that is the proper time for allowing them. 

[5.] The Solicitor General is entitled to the fees given in the fee bill, wheth- 
er the bills are tried or nol-prossed, and whether disposed of during his 
continuance in office or not. 

[6.] An order allowing a Solicitor General’s accounts, is a charge upon the 
fund out of which they are to be paid, and will not be opened, upon a 
motion to distribute a fand in Court. 





er 
* es 


. . 


z 
Motion, in Habersham Superior Court. Decision by Judge 


James Jackson. October Term, 1852. 


The questions-in this case arose upon a rule to distribute 
money raised by a fine imposed by the Court. The rule was 
moved by D. H. Walker, the fornfer Solicitor General, against 
W. J. Peeples, the present Solicitor, and the Clerk of the Court. 

The points made were, 

1. That the present incumbents are entitled to be preferred 
to the claims of the former Solicitor. 

2. That the former Solicitor was not entitled to costs on bills 
voluntarily nol-prossed. , 

3. That the accounts of D. H. Walker were not examined, 
audited and allowed at each term of the Court, and before the 
adjournment thereof. ie 

4, That the former Solicitor was not entitled to costs upon 
bills of indictment which were undisposed of, when he went out 
of office. 


vou. xu 45 
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5. That the accounts of the former Solicitor, audited and al- 
lowed, since the Act of 1849, should be postpond to those of the 
present incumbent. 

6. That the former Solicitor should account for all money re- 
ceived by him which had been improperly applied, before he 
should ‘receive any more. 

The Court sustained the grounds taken in the 2d and 5th 
points stated above, but sustained the rule upon the ground 
that the Court having already allowed the claims of the former 
Solicitor, and the judgment standing unreversed, the Court was 
not disposed to disturb that judgment. now. 

By consent, all the questions made, were brought up in one 
writ of error, to be decided by this Court. 


C. Perptes, for W. J. Peeples. 


Unpverwoop & W.H. Hutt, for D. H. Walker. 
‘By the Court.—Niszet, J. delivering the opinion. 


[t.] So far as concerns the accounts of the former Solicitor, 
Mr. Walker, audited and allowed since the Act of 1849, the 
Court was clearly right in disallowing them; ‘for, by the Act of 
1849, the incumbent who brings the fund into Court, is prefer- 
red expressly to his predecessor. His: insolvent list for, costs, 
that Act expressly declares, shall be first paid out of that fund, 
and then the orders of prior Solicitors, according to their priority. 
Cobb’s Ngw Dig. 363. 

[2.] We cannot give to this Act a retroactive force. The 
Legislature clearly did not intend it to apply to claims for costs 
allowed to retiring Solicitors "before its passage. In its terms, 
it is prospective, and there is no ground for raising the question 
of retroaction. If it had been made in its terms retroactive, its 
constitutionality pro tanto could not be sustained. 

[3.] The Legislature could not divest the rights of the for- 
mer Solicitor, and the incumbent takes the office subject to 
those rights. The law therefore as to those accounts of Mr. 
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Walker, allowed before the passage of the Act of ’49, remains 
as it was, and that is, that they must be paid, to the exclusion 
of the incumbent. It was fully considered by this Court, in 
Hackett vs. Jones, (2 Kelly, 282,) andthe reasoning in that case 
need not now be repeated. 

[4.] The tine for auditing the accounts which seems to us 
to be most proper, is the term of the Court when the cost in 
each case accrues to the Solicitor. The law does not, however, 
require them to be allowed at that term. No time is specified, 
and we cannot, therefore, say that they are not to be paid, unless 
allowed by the Court at that term. (obb’s New Dig. 833, 834, 
863. 

[5.] We hold that the Solicitor General is entitled to the 
fees which the fee-bill allows him, whether the cases are tried or 
voluntarily nol-prossed, and whether disposed of during the 
time that he is in office or not. As to the claim. set up against 
the former Solicitor, that he shall account for fees illegally re- 
cieved, before he can have those that he is entitled to, we say 
that it is not apparent to us, that he has received fees illegally, : *s 4 
It does not appear from this record, that he has received fees fos. 
without an order allowing them. ¥ 

[6.] Such order is a charge upon the fund, and we are not 
at liberty to open it, upon a motion to distribute the fund now in 
hand. 2 Kelly, 282. 

Upon this agreed case, we affirm all the rulings of the Court, 
except that which denies to the former Solicitor his fees upon 
bills voluntarily nol-prossed. That is reversed. 





